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An Act

LA No. 12.96
ACT RELATING TO CHEROKEE NATION EMPLOYEE TERMINATION APPEALS
BE IT ENACTED BY THE CHEROKEE NATION:

SECTION ONE. TITLE 51 OF THE CHEROKEE NATION CODE ANNOTATED
IS HEREBY AMENDED TO BE ENTITLED "OFFICERS AND EMPLOYEES."

SECTION TWQ. CHAPTERS EIGHT AND NINE OF TITLE 51 OF THE
CHEROKEE NATION CODE ANNOTATED ARE HEREBY RESERVED, AND A NEW
CHAPTER TEN IS HEREBY ADDED, WHICH SHALL READ AS FOLLOWS:

CHAPTER TEN
EMPLOYEE ADMINISTRATIVE PROCEDURES ACT

Section 1001, Title and Codification.

This Act shall be entitled the Employee Administrative Procedures Act, and shall be codified
in Title 51, Chapter Ten, Sections 1001 et seq., of the Cherokee Nation Code Annotated.

Section 1002. Purpose,

The purpose of this act is to establish a timely and fair procedure for appeals of employment
terminations by employees of the Cherokee Nation, which provides to the employees due process and
other protections guaranteed by the federal Indian Civil Rights Act of 1968 and the Cherokee Nation
Constitution, Article II, including notice and an opportunity for a hearing.

Section 1003, Legisiative Intent. [See 75 O.S. § 250.2]

The intent of this Act is to implement applicable provisions of the Cherokee Nation
Constitution relating to Cherokee Nation employee rights. Article V, Section 7 of the Constitution
of the Cherokee Nation vests in the Cherokee Nation Council the power to make laws. Article VII,
which relates to the Judicial Appeals Tribunal, expressly provides that the "Council shall provide for
a procedure which shall insure that any litigant receives due process of law together with prompt and
speedy relief, and shall generally follow that portion of the Oklahoma Statutes known as the
Administrative Procedures Act, Title 75, Oklahoma Statutes, 301 et seq." Article XII of the
Constitution provides: "No employee, who having served in a position at least one (1) year, shall be
removed from the employment of the Cherokee Nation except for cause, The employee shali be
afforded a hearing by the Judicial Appeals Tribunal under such rules and procedures as may be
prescribed by the Council. These rules and procedures, however, must follow, as nearly as
practicable, the provisions of the Oklahoma Administrative Procedures Act, Title 75, Oklahoma
Statutes 301 et seq.” Article VI, Section 10 of the said Constitution charges the Executive Branch
with the responsibility to cause the laws of the Cherokee Nation to be faithfully executed.

Section, 1004. Definitions. [See 75 O.S. § 250.3]

As used in the Employee Administrative Procedures Act:

(1) "Act" shall mean the Employee Administrative Procedures Act,
(2) "Board" shall mean the Employee Appeals Board.

(3) "Cause to terminate employment" shall have the meaning as defined in Section 1011
herein.




(4) "Employee of the Cherokee Nation™ or "Employee” shall mean a person who has been
directly employed by the Cherokee Nation on a regular permanent full-time basis for at least one
continuous year immediately prior to termination of employment, including such employees who
have renewable contracts with the Cherokee Nation. This term shall not include employees of any
corporation for profit or other business entity owned and operated by the Cherokee Nation, s_uch as,
but not limited to Bingo Outpost, Cherokee Nation Enterprises and Cherokee Nation Industries; nor
to specialized authorities and entities created by the legislature, such as, but not limited to, the
Arkansas Riverbed Trust Authority. '

(5) "Employee Appeals Clerk" shall mean a designated person in the executive offices of the
Cherokee Nation.

(6) "Final Administrative Decision" means a final decision made by an Employee Appeals
Hearing Officer pursuant to this Act and which is subject to judicial review,

(7) "Former Employee" shall mean an employee as defined in Section 1004(4) herein who was
terminated from employment.

{8) "Administrative proceeding" means the formal process employed by the Employee Appeals
Board for consideration of an employee termination appeal resulting in a final administrative decision.

(9) "Judicial Appeals Tribunal Supreme Court” shall mean the three Justices of the Judicial
Appeals Tribunal acting en banc as an appellate court.

(10) “Judicial Appeals Tribunal District Court" shall mean the trial court of the Judicial
Appeals Tribunal.

(11) "Order" means all or part of a formal or official decision made by the Employee Appeals
Board or Judicial Appeals Tribunal.,

(12) "Parties to an Appeal" shall mean the employee who has been terminated from
employment with the Cherokee Nation, the Human Resources Director or his designee acting as the
client representative of the Cherokee Nation.

(13) "Termination of employment” shall mean the involuntary severance of an employee from
Cherokee Nation employment, including a decision to not renew a contract with an employee,
provided that such term shall not include a temporary or permanent layoff for lack of funds or work.

Section 1005, Cherokee Nation Employee Appeals Board.
The Cherokee Nation Employee Appeals Board is hereby established to serve in the capacity

of an administrative body to hear appeals by Former Employees of decisions to terminate said
persons.

Section 1006, Board Qualifications, [See 75 0.S. § 311]

The Employee Appeals Board shall be composed of three hearing officers appointed by the

Chief and confirmed by the Cherokee Nation Council. Qualifications of the Board members shall be
as follows:

A. The person must be currently licensed to practice law by the Okiahoma Supreme Court
and is a member of the Cherokee Nation bar;

B. The person must have a working knowledge of this Act;
C. The person must not be an owner, stockholder, employee or officer of, nor has any other

business relationship with, any corporation, partnership, or other business or entity that is subject to
regulation by the Cherokee Nation;

(L8]



D. The person must be separate and apart from the legal division or office of general counsel
of the Cherokee Nation;

E. The person must not be responsd:le to or subject to the supervision or direction of an
Cherokee Nation employee or agent engaged in the performance of investigative or prosecuting
functions for the Cherokee Nation; and

F. The person must not have been engaged in the performance of i mvesnganve or prosecuting
functions for the Cherokee Nation regarding the terminated employee.

Section 1007. Employee Appeals Board Term.

The first term of office for each Board member shall commence on October 1, 1996 and
expire on September 30, 1999, Thereafter, commencing on October 1, 1999, the terms shall run
every four years.

Section 1008, Employee Appeals Board Officers,
The Employee Appeals Board shall select a Chairman and a Vice-Chairman from its
membership. Term of office shall be for one year from October 1 until the following September 30.

Any officer selected after October 1 of any given year shall serve the remainder of the one year term
expiring on the following September 30.

Section 1009. Employee Appeals Board Members As Hearing Officers,

Each appeal shall be heard by one member of the Employee Appeals Board acting as a
Hearing Officer. Selection and assignment of Board members to cases shall be conducted pursuant
to rules established by the Board. No Appeals Board member who is related as follows to either of
the parties in an appeal shall serve on the panel hearing the appeal: father, mother, step-father, step-
mother, sister, brother, half-sister, half-brother, spouse, child, aunt, uncle, nephew, niece, brother-in-
law, sister-in-law, grandparent, legal guardian or first cousin,

Section 1010, Employee Appeals Board Clerk.

A person designated by the Principal Chief and—tocated-at-the-Cherokee-NationCapitot
Compicx shall act as the Employee Appeals Board Clerk. The responsibilities of the Employee
Appeals Board Clerk shall include maintenance of the appeal casefile, issuance of notices, and such

other duties as required by the Employee Appeals Board.
Section 1011. Termination for Cause.

A. An employee of Cherokee Nation may be terminated for cause without prior warning,
counseling, or reprimand, based on one of the following grounds:

1. Any reason involving moral turpitude affecting or potentially affecting
conduct while on duty, including without limitation any violation of
the Cherokee Nation Code of Ethics; falsification of time cards, time
sheets, tribal records or other documents; theft, embezzlement or
misappropriation or destruction of property or funds; or use of official
position for personal profit or advantage; provided that a criminal
conviction shall not be a prerequisite for termination based on any
conduct which could subject the employee to criminal prosecution;

[

Engagement in conduct while on duty which affects or could affect the
safety of the work environment and co-workers or which could affect
public safety, including possession of weapons, explosives or
dangerous materials on the job without written authorization; drinking
alcoholic beverage or using controlled drugs without a legal
prescription during work while on duty or reporting to work under the
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influence of alcohol or drugs without a legal preseription; and any
other conduct which poses a threat to the public safety;

3. Sexual harassment in the workplace;

4, Harassment of an employee because of political
affiliations, religion, race, gender, age, disability, or
national origin;

5. Conviction of a felony;

6. Mental or physical abuse to a child; and

7. Eﬁgagement in criminal sexual activity or sexual misconduct that has
impeded the effectiveness of the individual's performance of duties.

B. An employee of the Cherokee Nation may be terminated for cause, provided that the
employee has received prior warning, counseling, and reprimand on one or more previous occasions,
based on any one or any combination of the following grounds:

1. Repeated negligence in performance of duty;
2. Willful neglect of duty;

3. Other willful misconduct related to a violation of standards of conduct
for employees of the Cherokee Nation as defined in the Cherokee
Nation Human Resources Manual.

Section 1012. Initiation of Termination: Employee Stat

A termination action may be initiated by the employee's Executive or Division Director, but
policy concurrence for the action shall be obtained in advance of the action by the Human Resources
Director, The written notice of dismissal must be given to the employee, and must describe the
reasons involved and a statement apprising the employee of his or her fight to appeal the termination.
The termination action shall take effect according to the written notice of such actions given to the
employee, and shall remain in effect according to the notice even though review proceedings or
appeal hearings concerning such matter have been instituted and are pending and not completed.

Section 1013, H . .

A. A Former Employee may request review and reconsideration of the termination by the
Human Resources Director in writing delivered to the Human Resources Director within five (5)
working days after receipt of the termination decision. The request should include a statement of
reasons why the employee believes the termination was without cause, and should include any
documents not already contained in the Former Employee's personnel file which the Former
Employee believes to be relevant.

B. The Human Resources Director shall thereafter review the employee’s or applicant's
request, documents included with the request, and relevant documents in the employee's personne!
file, and issue a written decision within ten (10) working days of receipt of the request for review.

C. Ifthe Human Resources Director revokes the termination, the Former Employee shall be
immediately restored to Cherokee Nation employment in the same or similar job position, with pay
no less than the pay received at the time of termination and benefits retroactive to the date of the
termination; his personnel records adjusted as may be consistent with the revocation action.

D. If the Human Resources Director revokes the termination, the decision shall be a final
unappealable decision. If the Human Resources Director upholds the termination based on cause, the



decision of the Human Resources Director shall be final unless the Former Empl.oyee appeals -the
decision to the Employee Appeals Board pursuant to procedures set forth in Section 1014 herein.

Section 1014. M { Filing Anpeal

A Former Employee must deliver to the Cherokee Nation Human Resources Office and to
the Employee Appeals Board Clerk a written Notice of Appeal of Termination Decision no later than
five (5) working days from the date the Disciplinary Action Form containing notice of termination
was received by the Former Employee. The Notice of Appeal shall state the date of the termination
and the reasons why the Former Employee believes the termination was without cause,

Section 1015. Administrative Record and Casefiles

A. Human Resources Summary Statement. If the Former Employee appeals the decision to
the Employee Appeals Review Board, the Human Resources Director or his designee shall prepare

a Human Resources Summary Statement for placement in the Administrative Record on a form
containing the following information: Case number; name of appealing party; position of employee;
date decision made; date appeal received by the Human Resources Office; statement that the Former
Employee filed appeal within time required or that the Former Employee did not file his appeal within
the time required; and list of any specific Cherokee Nation laws and Cherokee Nation and/or federal
regulations, policies and/or standards applicable to the Former Employee's conduct or termination
of employment.

B. Administrative Record. The Administrative Record shall be prepared by the Human
Resources Director or his designee, who shall place the following documents in the Record: Human
Resources Summary Statement; Disciplinary Action Form containing notice of the termination which
is the subject of the appeal; the Former Employee's written appeal; any documents submitted by the
Human Resources Director, including designated documents from the Former Employee's personnel
files; and any other relevant documents allowed into the record by the Board. The Employee Appeals
Board Clerk shall add to the Record all documents submitted by the Former Employee, including
designated documents from his/her personnel files.

C. Establishment of Casefile, The Employee Appeals Board Clerk shall maintain an
Employee Appeals Board Casefile for each appeal filed, which shall contain the Administrative
Record; all notices issued by the Employee Appeals Board Clerk and all return receipts; any other
documents accepted by the Appeals Board; and decision of the Appeals Board. The Human
Resources Director shall intially prepare the casefile, by placing those portions of the Administrative
Record in his/her possession in a file and delivering it to the Employee Appeals Board Clerk at the
Cherokee Nation Courthouse, The Employee Appeals Board Clerk shall assign each Casefile a
number beginning with the words "Emp. Ad. Appeal No.", followed by the last two digits of the year
in which the appeal was filed, followed by a dash, followed by an individual number for each appeal.

D. Accessto Casefiles. Public inspection of the Human Resources Summary Statement and
the Employee Appeals Board decision shall be allowed. Other materials contained in the casefile may
be released for public inspection only if authorized by written consent of the Former Employee or
authorized by the Employee Appeals Board Chairman pursuant to rules established by the Board.

The Hearing Officer designated to hear the case shall promptly notify the Employee Appeals
Board Clerk of the scheduling of a hearing. The hearing shall be no later than thirty (30) days from
date of the Appeals Board Clerk's receipt of the appeal notice, provided that for good cause the
Board may grant either party an extension of time for the hearing date.

Section 1017.
75 0.S. § 309]

ing [See

A, In an appeal proceeding, all parties shalt be afforded an opportunity for hearing after
reasonable notice. The Employee Appeals Board Clerk shall send notices to the Human Resources
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Director by Inter-office Mail and to the Former Employee, by certified mail, return receipt requested.

The Notice must be served on the parties at least ten days (10) before the hearing, unless the
appealing party states that he waives any objection he might have to receiving the Notice. If the
certified letter is returned undelivered, then a second notice shall be sent by regular mail. Service.of
notices will be considered to have been made on: the date of delivery indicated on the return receipt
when the notice has been sent by certified mail, return receipt requested; or the date the second notice
sent by regular mail is returned by the post office as undelivered, or ten (10) days after the date the
second notice is sent by regular mail when the letter has not been returned by the post office,
whichever occurs first.

B. The notice shall include:

1.

2.

A statement of the time, place and nature of the hearing;

A statement of the legal authority and jurisdiction under which the
hearing is to be held;

A reference to the particular sections of the statutes and rules
involved;

A copy of the Employee Appeals Board Casefile; and

A short and plain statement of the matters asserted. If the Human
Resources Department or other party is unable to state the matters in
detail at the time the notice is served, the initial notice may be limited
to a statement of the issues involved. Thereafter upon application a
more definite and detailed statement shall be furnished.

C. Opportunity shall be afforded all parties to respond and present evidence and argument
on all issues involved.

D. Unless precluded by law, informal disposition may be made of any individual proceeding
by stipulation, agreed settlement, consent order, or default.

Section 1018, Employee Appeals Board Record {See 75 O.S. § 309]

A. The Employee Appeals Board record in an appeal proceeding shall include:

1.

!\)

The Employee Appeals Casefile, including all pleadings, motions and
intermediate rulings;

Evidence received or considered at the appeal proceeding;

A statement of matters officially noticed;

Questions and offers of proof, objections, and rulings thereon;
Proposed findings and exceptions;

Any decision, opinion, or report by the Hearing Officer presiding at the
hearing; and

All other evidence or data submitted to the Hearing Officer in
connection with consideration of the case, provided all parties have
had access to such evidence.

B. Oral proceedings shall be electronically recorded. Such recordings shall be maintained for
such time so as to protect the record through judicial review. Copies of the recordings shall be
provided by the Employee Appeals Board at the request of any party to the proceeding. Costs of
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transcription of the recordings shall be borne by the party requesting the transcription. For judicial
review, electronic recordings of an individual proceeding, as certified by the Employee Appeals
Board, may be submitted to the reviewing court by the Board as part of the record of the proceedings
under review without transcription unless otherwise required to be transcribed by the reviewing court.
In such case, the expense of transcriptions shall be taxed and assessed against the nonprevailing party.
Parties to any proceeding may have the proceedings transcribed by a court reporter at their own
expense.

Section 1019, Hearing Procedures RBefore Employee Appeals Board [See 75 0.8. § 310]

A. In employee appeals hearings, the Cherokee Nation shall present its evidence to show that
the termination was for cause, the Former Employee may then present evidence, and the Cherokee
Nation shall have an opportunity to present rebuttal evidence. The burden of proof shall be on the
employee to prove that the termination was not for cause, including proof that the decision to
terminate was not made in good faith; or that the facts which constituted the grounds for the
termination were not supported by substantial evidence; or that such facts were not reasonably
believed by the employer to be true,

B. Inemployee appeal proceedings the Hearing Officer may admit and give probative effect
to evidence which possesses probative value commonly accepted by reasonably prudent men in the
conduct of their affairs, The Hearing Officer shall give effect to the rules of privilege recognized by
law in respect to: self-incrimination; confidential communications between husband and wife during
the subsistence of the marriage relation; communication between attorney and client, made in that
relation; confessions made to a clergyman or priest in his professional capacity in the course of
discipline enjoined by the church to which he belongs; communications made by a patient to a
licensed practitioner of one of the healing arts with reference to any physical or supposed physical
disease or of knowledge gained by such practitioner through a physical examination of a patient made
in a professional capacity; records and files of any official or agency of any state or of the United
States which, by any statute of such state or of the United States are made confidential and privileged.
No greater exclusionary effect shall be given any such rule or privilege than would obtain in an action
in court, The Hearing Officer may exclude incompetent, irrelevant, immaterial and unduly repetitious
evidence. Objections to evidential offers may be made and shall be noted in the record. Subject to
these requirements, when a hearing will be expedited and the interests of the parties will not be
prejudiced substantially, any part of the evidence may be received in written form;

C. Documentary evidence may be received during the appeal hearing, in the form of copies
or excerpts, if the original is not readily available. Upon request, parties shall be given an opportunity
to compare the copy with the original;

D, Witnesses must be swom to tell to the truth prior to the taking of testimony. A party may
conduct cross-examinations required for a full and true disclosure of the facts during the appeal
hearing;

E. Notice may be taken of judicially cognizable facts. Parties shall be notified either before
or during the hearing, or by reference in preliminary reports or otherwise, of the material noticed,
including any staff memoranda or data, and they shall be afforded an opportunity to contest the
material so noticed.

_ F. Any party shall at all times have the right to counsel, provided that such counsel must be
duly licensed to practice law by the Supreme Court of Oklahoma and shall be a member of the

Cherokee Nation bar, and provided further that such counsel shall have the right to appear and act
for and on behalf of the party he represents.

G. The hearing will be a public hearing. The public, the Human Resources Director and the
Former Employee have the right to be present during the hearing at all times, except when the Board
retires to make its decision. The Board will not be bound by technical rules of evidence in the conduct
of hearings, and no informality in any proceeding, as in the manner of taking testimony, shall
invalidate any order, decision, rule or regulation made, approved or confirmed by the Hearing Officer,



H. The hearing may be adjourned, postponed and continued if requested by either party, at
the discretion of the Employee Appeals Board.

120. Final Empl Appeals Board Decisions; Contents; Notification, [See

75 0O.8. § 312]
A. A final Employee Appeals Board decision shall:
1. Be in writing; and

2. Include findings of fact and conclusions of law, separately stated.
Findings of fact, if set forth in statutory language, shall be
accompanied by a concise and explicit statement of the underlying
facts supporting the findings. If, in accordance with Employee
Appeals Board rules, a party submitted proposed findings of fact, the
final Appeals Board order shall include a ruling upon each proposed
finding. Findings of fact shall be based exclusively on the evidence
received and on matters officially noticed in the individual proceeding
unless otherwise agreed upon by the parties on the record.

B. Parties shall be notified either personally or by certified mail, return receipt requested, of
any final Appeals Board order. Upon request, a copy of the order shall be delivered or mailed
forthwith to each party and to his attomney of record.

Section 1021. Employee Appeals Board Members Not to Communicate [See 75 O. S. §
313]

Unless required for the disposition of ex parte matters authorized by law, Employee Appeals
Board members shall not communicate, directly or indirectly, in connection with any issue of fact,
with any person or party, nor, in connection with any issue of law, with any party or his
representative, except upon notice and opportunity for all parties to participate. An Employee
Appeals Board member (1) may communicate with other members of the Board, and (2) may have
the aid and advice of one or more personal assistants.

Section 1022, Furmishing of Information. Attending of Witnesses and Production of
Books, Records: Subpoenas [See 75 O.S. § 315]

A. 1. The Employee Appeals Board shall have power to require the furnishing of such
information, the attendance of such witnesses, and the production of such books, records, papers or
other objects as may be necessary and proper for the purposes of the proceeding.

2. The Cherokee Nation and the Former Employee may take the depositions of
witnesses, within or without the state, in the same manner as is provided by law for
the taking of depositions in civil actions in courts of record. Depositions so taken
shall be admissible in any proceeding affected by this act. Provided, however, all or
any part of the deposition may be objected to at time of hearing, and may be received
in evidence or excluded from the evidence by the Hearing Officer in accordance with
the law with reference to evidence in this act or with reference to evidence in courts
of record under the law of the Cherokee Nation.

B. In furtherance of the powers granted by subsection A of this section, any Hearing Officer,
upon its own motion may, and upon the request of any party appearing in an individual proceeding
shall:

1. Issue subpoenas for witnesses, provided that the Employee Appeals Clerk
shall also have such authority;
2. Issue subpoenas duces tecum to compel the production of books, records,

papers or other objects, which may be served by the Cherokee Nation
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Marshall Service or by any person in any manner prescribed for the service of
a subpoena in a civil action, provided that the Employee Appeais Clerk shall
also have such authority; or

3. Quash a subpoena or subpoenas duces tecum so issued; provided, prior to
quashing a subpoena or subpoenas duces tecumn the Hearing Officer shall give
notice to all parties. A subpoena or subpoenas duces tecum may not be
quashed if any party objects.

C. 1. In case of disobedience to any subpoena issued and served under this section or to any
lawful Hearing Officer requirement for information, or of the refusal of any person to testify to any
matter regarding which he may be interrogated lawfully in a proceeding before a Hearing Officer, the
Hearing Officer may apply to the Cherokee Nation District or Supreme Court or to any Judge or
Justice thereof for an order to compel compliance with the subpoena or the furnishing of information
or the giving of testimony, Forthwith the court or the judge shall cite the respondent to appear and
shall hear the matter as expeditiously as possible.

2. If the disobedience or refusal is found to be unlawful, the Judge or Justice shall enter an
order requiring compliance. Disobedience of such an order shall be punished as contempt of court
in the same manner and by the same procedure as is provided for like conduct committed in the
course of judicial proceedings.

Section 1023. Disqualification of Hearing Officer, [See 75 O.S. § 316]

A Hearing Officer shall withdraw from any individua! proceeding in which he/she cannot
accord a fair and impartial hearing or consideration. Any party may request the disqualification of
a Hearing Officer, on the ground of his inability to give a fair and impartial hearing, by filing an
affidavit, promptly upon discovery of the alleged disqualification, stating with particularity the
grounds upon which it is claimed that a fair and impartial hearing cannot be accorded. If the Hearing
Officer does not remove himselfherself from hearing the case, the issue shall be determined promptly
by the remaining two members of the Employee Appeals Board. Upon the entry of an order of
disqualification affecting a Hearing Officer, the Employee Appeals Board shall assign another in his
or her stead. Upon the disqualification of all three Employee Appeals Board members, the Principal
Chief shall immediately appoint a Special Hearing Officer to sit in place of the disqualified members
in the proceeding.

Section 1024, Rehearing, Reopening or Reconsideration of Decision [See 75 O. S. §
317)

A. A final Employee Appeals Board decision shall be subject to rehearing, reopening or
reconsideration. Any application or request for such rehearing, reopening or reconsideration shalt
be made by any party aggrieved by the final Appeals Board order within ten (10) days from the date
of the entry of such final order. The grounds for such action shall be either:

1, Newly discovered or newly available evidence, relevant to the issues;

2. Need for additional evidence adequately to develop the facts essential to
proper decision;

3. Probable error committed by the Employee Appeals Board in the proceeding
or in its decision such as would be ground for reversal on judicial review of

the final order;

4, Need for further consideration of the issues and the evidence in the public
interest; or

5. A showing that issues not previously considered ought to be examined in

order properly to dispose of the matter.



B. The order of the Appeals Board Hearing Officer granting rehearing,.reconsiderz}tion or
review, or the petition of a party therefor, shall set forth the grounds which justify such action.

C. Nothing in this section shall prevent rehearing, reopening or reconsidera'mt_ion of a matter
by the Employee Appeals Board on the ground of fraud practiced by the prevailing party ot of
procurement of the order by perjured testimony or fictitious evidence.

D. On reconsideration, reopening, or rehearing, the matter may be heard by the Employee
Appeals Board Hearing Officer who heard the case. The hearing shall be confined to those grounds
upon which the reconsideration, reopening or rehearing was ordered.

E. Ifan application for rehearing shall be timely filed, the period within which judicial review,
under the applicable statute, must be sought, shall run from the final disposition of such application.

Section 1025, Review by Judicial Appeals Tribunal [See 75 O.S. § 318]

A. 1. Any party aggrieved by a final order in an individual proceeding is entitled to certain,
speedy, adequate and complete judicial review thereof pursuant to the provisions of this section and
Sections 1026, 1027 and 1028 of this title.

2 This section shall not prevent resort to other means of review, redress, relief
or trial de novo, available because of constitutional provisions,

3. Neither a motion for new trial nor an application for rehearing shall be
prerequisite to secure judicial review.

B. Proceedings for review shall be instituted by filing a petition with the Court Clerk of the
Supreme Court of the Judicial Appeals Tribunal, within thirty (30) days after the appellant is notified
of the final Employee Appeals Board order as provided in Section 1028 of this title.

C. Copies of the petition shall be served upon the Cherokee Nation Human Resources
Director and all other parties of record, and proof of such service shall be filed with the Court Clerk
of the Judicial Appeals Tribunal Supreme Court within ten (10) days after the filing of the petition.
The court, in its discretion, may permit other interested persons to intervene,

D. In any proceedings for review brought by a party aggrieved by a final Employee Appeals
Board order the responding party may be entitled to recover against such appealing party any court
costs and reasonable attorney fees, but if the court determines that the appeal brought by the other
party is frivolous.

Section 1026, Transmission of Record to Reviewing Court: Stipulations [See 75 O.S.
§ 320]

Within thirty (30) days after service of the petition for review or equivalent process upon it,
or within such further time as the reviewing court, upon application for good cause shown, may
allow, the Employee Appeals Board Clerk shall transmit to the reviewing court the original or a
certified copy of the entire record of the proceeding under review. For purposes of this section,
“record" shall include such information as specified by Section 1018 of this title. By stipulation of
all parties to the review proceeding, the record may be shortened. Any party unreasonably refusing
to stipulate to limit the record may be taxed by the court for the additional costs resulting therefrom.

The court may require or. permit subsequent corrections or additions to the record when deemed
desirable,

Section 1027, Review Without Jury: Additional Testimony [See 75 O.S. § 321]
The review shall be conducted by the Judicial Appeals Tribunal Supreme Court without a jury

and shall be confined to the record, except that in cases of alleged irregularities in procedure before
the Employee Appeals Board, not shown in the record, testimony thereon may be taken by the
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Supreme Court. The Supreme Court, upon request, shall hear oral argument and receive written
briefs,

[See 75 O.S. § 321]

A. In any proceeding for the review of a final termination decision, the Judicial Appeals
Tribunal, in the exercise of proper judicial discretion or authority, may set aside or modify the order,
or reverse it and remand it to the Administrative Appeals Board for further proceedings, if it
determines that the substantial rights of the appellant or petitioner for review have been prejudiced
because the Employee Appeals Board's findings, inferences, conclusions or decisions, are:

1. in violation of constitutional provisions; or

2. in excess of the statutory authority or jurisdiction of the Employee Appeals Board; or
3. made upon unlawful procedure; or

4. affected by other error of law; or

5. clearly erroneous in view of the reliable, material, probative and substantial competent
evidence, as defined in Section 1020 of this act, including matters properly noticed by the Hearing
Officer upon examination and consideration of the entire record as submitted; but without otherwise
substituting its judgment as to the weight of the evidence for that of the Employee Appeals Board
on question of fact; or

6. arbitrary or capricious; or

7. because findings of fact, upon issues essential to the decision, were not made although
requested.

B. The Judicial Appeals Tribunal Supreme Court, aiso in the exercise of proper judicial
discretion or authority, may remand the case to the Employee Appeals Board for the taking and
consideration of further evidence, if it is deemed essential to a proper disposition of the issue.

C. The Judicial Appeals Tribuna) shall affirm the order and decision of the Employee Appeals
Board, if it is found to be valid and the proceedings are free from prejudicial error to the appellant.

D. The decision of the Judicial Appeals Tribunal shall be final and shall not be subject to
further review by any other state, tribal or federal government body or court. {Compare: 75 0.S. §

322]
Section 1029, Remedies for Termination Without Cause.

[fthe termination is revoked based on a finding that the termination was without cause by a
final unappealed decision of the Cherokee Nation Employee Appeals Review Board or by a final
decision of the Judicial Appeals Tribunal, the Former Employee shall be immediately restored to
Cherokee Nation employment in the same or similar job position, with pay no less than the pay
received at the time of termination, and with benefits retroactive to the date of the termination; and
his personnel records adjusted as may be consistent with the revocation action of the Cherokee
Nation Employee Appeals Board or Judicial Appeals Tribunal. The remedies provided herein shall
be exclusive, and the Cherokee Nation expressly declines to waive sovereign immunity as to suit for
recovery of any form of damages or other type or relief other than the relief set forth herein.

Section 1030, Time Computations [See 75 O.S. § 250.6]

In computing any period of time prescribed or allowed by this Act, the day of the act, or
event, from which the designated period of time begins to run shall not be included. The last day of
the period so computed shall be included, unless it is a Saturday, a Sunday, or a legal holiday as
defined by the Oklahoma Statutes or any other day when the receiving office does not remain open
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for public business until 4:00 p.m., in which event the period runs until the end of the next day which
is not a Saturday, 2 Sunday, or a legal holiday as defined by the Oklahoma Statutes, or any other day
when the receiving office does not remain open for public business until 4:00 p.m.

Section 1031, Effective Date. This Title shall be in full force and effect according to its
terms from and after October 1, 1996, and shall be applicable to all terminations of employment
occurring after such date; provided that any employee who has an employment termination appeal
pending before the Judicial Appeals Tribunal on the effective date of this Act may request dismissal
and remand of the case to the Director of Human Resources for reconsideration pursuant to Section
1013 herein, and if such reconsideration does not result in reversal of the termination decision, shall
proceed to use the procedures set forth herein.

Section 1032, Provisions as Cumulative. The provisions of this act shall be cumulative to

existing law,

Section 1033. Severability. The provisions of this act are severable and if any part of
provision hereof shall be held void the decision of the court so holding shall to affect or impair any
of the remaining parts or provisions of this act.

15TH day of JULY 1996,

Enacted by the Council of the Cherokee Nation on the

Eagle, Preside
Cherokee Nation Council
ATTEST:

ooksey, Secretary
Cherokee Nation Council

Approved and signed by the Principal Chief this

&E Vet

ie Battles, Secretary-Treasurer
C erokee Nation

YEAS AND NAYS AS RECORDED:

Troy Poteete PRESIDING Dora Mae Watie YEA
Sam Ed Bush YEA Nick Lay YEA
Mary Cooksey YEX Bill Baker YEA™
Harold DeMoss YEA Don Crittenden YEA
Paula Holder TEA Mige Glory UA
Barbara Conness TEA Charles "Chuck” Hoskins L
William Smoke YEA Harold "Jiggs" Phillips YEA
Barbara Starr-Scott  YEA



ACT NARRATIVE

AN ACT RELATING TO CHEROKEE NATION EMPLOYEE TERMINATION APPEALS

Districts this Act

will affect: All Cherokee Nation Employees

Program Operations: All Cherokee Nation Employees
Departmental Contact: Ervin Rock,Human Resources Office
Purpose; Provide a more efficient process for appeals of

terminations by former employees

Analysis: The summary for this law is contained in the
attached memorandum, PLEASE NOTE
THAT SECTION 1010 CONTAINS A
PROPOSED CHANGE NOT
ADDRESSED AT THE RULES
COMMITTEE MEETING.



