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An Act

A LEGISLATIVE ACT AMENDING CERTAIN SECTIONS OF THE CRIMINAL
CODE RELATING TO SEX CRIMES AND OTHER CRIMES AGAINST THE

PERSON

The various parts and provisions of this Legislative Act shall be known and codified as stated
herein. The sections modified by this Legislative Act are located in Title 21 of the Cherokee
Nation Code Annotated as codified in 1993. The source of most updates in this Legislative Act is
Title 21 ofthe Oklahoma Statutes Annotated in effect as of February 22,2008; however, some
revisions are from the statutes of the State of Texas; others are novel and intended to be more
protective of Cherokee Nation youth than those of the States of Oklahoma and Texas.

The purpose of this legislation is to modernize certain sex crimes laws and other laws concerning
crimes against the person in order to protect the public, with particular emphasis on protecting
children and vulnerable or disabled or elderly adults; to require post-conviction registration and
supervision of certain individuals convicted of sex crimes; to change the age at which a child can
consent to various sexual activities; to combine the crimes of forcible sodomy and rape by
instrumentation into the crime of rape; to address the evolution of electronic communication and
its effect of giving greater access to our children from those outside our homes; and to require
mandatory minimum sentences for certain sex crimes.

SECTION 3. AMENDATORY. TITLE 21 CNCA §681 SHALL BE AMENDED TO
READ AS FOLLOWS:

A. Every person who commits an assault with intent to commit any crime, except an
assault with intent to kill, the punishment for which assault is not otherwise prescribed in this
code, is guilty of a crime, punishable pursuant to Section 10 of Title 21 of the Cherokee Nation
Statutes, provided that such sentence must include a term of imprisonment ifthe offense involved
sexual assault.

B. Any person convicted for a violation of subsection A of this section where the
offense involved sexual assault, shall be required to register as a sex offender pursuant to Sections
1001 et seq. of Title 63 of the Cherokee Nation Statutes. The jury, if any, shall be advised that the
mandatory sex offender registration is a civil remedy that shall be in addition to the actual
imprisonment.



SECTION 4. AMENDATORY. TITLE 21 CNCA § 741 SHALL BE AMENDED TO
READ AS FOLLOWS:

A. Every person who, without lawful authority, forcibly seizes and confines another,
or inveigles or kidnaps another, with intent, either:

1. ~ To cause such other person to be seeretly confined or imprisoned in
this Nation against the his-will ofthe other person; or,

2. Seoond. To cause such other person to be sent out of this Nation against
the his-will of the other person; or,

3. +ftffih To cause such person to be sold as a slave, or in any way held to
service against the his-will of such other person, is guilty of a crime, punishable
pursuant to Section 10 of Title 21 of the Cherokee Nation Statutes, provided that
such sentence must include a term of imprisonment when the offense was by a
non-parent and involved sexual abuse or sexual exploitation.

B. Upon any trial for a violation of this section, the consent thereto of the person
kidnapped or confined, shall not be a defense, unless it appears satisfactorily to the jury, that such
person was above the age of twelve (12) years, and that such consent was not extorted by threat,
or by duress.

C. Any person, except for the parent of the child, convicted for a violation of
subsection A ofthis section where the offense involved sexual abuse or sexual exploitation, shall
be required to register as a sex offender pursuant to Sections 1001 et seq. of Title 63 of the
Cherokee Nation Statutes. The jury, if any, shall be advised that the mandatory sex offender
registration is a civil remedy that shall be in addition to the actual imprisonment.

SECTION 5. AMENDATORY. TITLE 21 CNCA § 843 SHALL BE AMENDED TO
READ AS FOLLOWS:

1. "Abuse" means harm or threatened harm to a child's health, safety or
welfare by a person responsible for the child's health, safety or welfare, including
sexual abuse and sexual exploitation;

2. "Harm or threatened harm to a child's health or safety" includes, but is not
limited to:

a. nonaccidental physical or mental injury,
b. sexual abuse,
c. sexual exploitation,
d. neglect,



e. failure or omission to provide protection from harm or threatened
harm, or
f. abandonment;

3. "Neglect" means abandonment, or failure or omission to provide any of the
following:

b. special care made necessary by the physical or mental condition of
the child;

5. "Person responsible for a child's health, safety or welfare" includes a
parent, a legal guardian, a custodian, a foster parent, a person eighteen (18) years
of age or older with whom the child's parent cohabitates or any other adult
residing in the home of the child, an agent or employee of a public or private
residential home, institution, facility or day treatment program, or an owner,
operator, or employee of a child care facility;

6. "Sexual abuse" includes, but is not limited to, rape, incest and lewd or
indecent acts or proposals made to a child, as defined by law, by a person
responsible for the child's health, safety or welfare regardless of the age or consent
of the child;

7. "Sexual exploitation" includes, but is not limited to, allowing, permitting,
or encouraging a child to engage in prostitution, as defined by law, by a person
responsible for the child's health, safety or welfare or allowing, permitting,
encouraging, or engaging in the lewd, obscene, or pornographic photographing,
filming, or depicting of a child in those acts as defined by the law, by a person
responsible for the child's health, safety or welfare.

B. Any parent or other person who shall willfully or maliciously engage in child
abuse shall, upon conviction, be guilty of a crime, punishable pursuant to Section 10 of Title 21 of
the Cherokee Nation Statutes. As used in this subsection, "child abuse" means the willful or
malicious abuse, as defined by paragraph 1 of subsection A of this section, of a child under
eighteen (18) years of age by another, or the act of willfully or maliciously injuring, torturing or
maiming a child under eighteen (18) years of age by another. iRjaFe, tortl:lFe, maim, ase
l:lIlFeasoflaale fOFse 1:1fJOfla shild l:lfldeFthe age of eigliteefl (18), OFseKaally aaase sa6ft 6ftild, as
those teFffiS are defifled ay 8estiofl 845 of this title OF':Aio shallsaase, f)F06l:lFeOFf)eFffiit any of
said aets to ae dOfle, shallaf)ofl softVistiofl ae gHilty of a erime.

C. Any parent or other person who shall willfully or maliciously engage in enabling
child abuse shall, upon conviction, be punished pursuant to Section 10 of Title 21 ofthe Cherokee
Nation Statutes. As used in this subsection, "enabling child abuse" means the causing, procuring
or permitting of a willful or malicious act of child abuse, as defined by paragraph 1 of subsection
A of this section, of a child under eighteen (18) years of age by another. As used in this
subsection, "permit" means to authorize or allow for the care of a child by an individual when the



person authorizing or allowing such care knows or reasonably should know that the child will be
placed at risk of abuse as proscribed by this subsection.

D. Any parent or other person who shall willfully or maliciously engage in child
neglect shall, upon conviction, be punished pursuant to Section 10 of Title 21 of the Cherokee
Nation Statutes. As used in this subsection, "child neglect" means the willful or malicious
neglect, as defined by paragraph 3 of subsection A of this section, of a child under eighteen (18)
years of age by another.

E. Any parent or other person who shall willfully or maliciously engage in enabling
child neglect shall, upon conviction, be punished pursuant to Section 10 of Title 21 of the
Cherokee Nation Statutes. As used in this subsection, "enabling child neglect" means the causing,
procuring or permitting of a willful or malicious act of child neglect, as defined by paragraph 3 of
subsection A of this section, of a child under eighteen (18) years of age by another. As used in
this subsection, "permit" means to authorize or allow for the care of a child by an individual when
the person authorizing or allowing such care knows or reasonably should know that the child will
be placed at risk of neglect as proscribed by this subsection.

F. Any parent or other person who shall willfully or maliciously engage in child
sexual abuse shall, upon conviction, be punished pursuant to Section 10 of Title 21 of the
Cherokee Nation Statutes, provided that such sentence must include a term of imprisonment. As
used in this section, "child sexual abuse" means the willful or malicious sexual abuse, as defined
by paragraph 6 of subsection A of this section, of a child under eighteen (18) years of age by
another.

G. Any parent or other person who shall willfully or maliciously engage in sexual
abuse to a child under twelve (12) years of age shall, upon conviction, be punished pursuant to
Section 10 of Title 21 of the Cherokee Nation Statutes, provided that such sentence must include
a term of imprisonment.

H. Any parent or other person who shall willfully or maliciously engage in enabling
child sexual abuse shall, upon conviction, be punished pursuant to Section 10 of Title 21 of the
Cherokee Nation Statutes, provided that such sentence must include a term of imprisonment. As
used in this subsection, "enabling child sexual abuse" means the causing, procuring or permitting
of a willful or malicious act of child sexual abuse, as defined by paragraph 6 of subsection A of
this section, of a child under the age of eighteen (18) by another. As used in this subsection,
"permit" means to authorize or allow for the care of a child by an individual when the person
authorizing or allowing such care knows or reasonably should know that the child will be placed
at risk of sexual abuse as proscribed by this subsection.

1. Any parent or other person who shall willfully or maliciously engage in child
sexual exploitation shall, upon conviction, be punished pursuant to Section 10 of Title 21 of the
Cherokee Nation Statutes, provided that such sentence must include a term of imprisonment. As
used in this subsection, "child sexual exploitation" means the willful or malicious sexual
exploitation, as defined by paragraph 7 of subsection A of this section, of a child under eighteen
(18) years of age by another.

J. Any parent or other person who shall willfully or maliciously engage in sexual
exploitation of a child under twelve (12) years of age shall, upon conviction, be punished pursuant



to Section 10 of Title 21 of the Cherokee Nation Statutes, provided that such sentence must
include a term of imprisonment.

K. Any parent or other person who shall willfully or maliciously engage in enabling
child sexual exploitation shall, upon conviction, be punished pursuant to Section 10 of Title 21 of
the Cherokee Nation Statutes, provided that such sentence must include a term of imprisonment.
As used in this subsection, "enabling child sexual exploitation" means the causing, procuring or
permitting of a willful or malicious act of child sexual exploitation, as defined by paragraph 7 of
subsection A of this section, of a child under eighteen (18) years of age by another. As used in
this subsection, "permit" means to authorize or allow for the care of a child by an individual when
the person authorizing or allowing such care knows or reasonably should know that the child will
be placed at risk of sexual exploitation as proscribed by this subsection.

L. Notwithstanding any other provision oflaw, any parent or other person convicted
of rape or lewd molestation ofa child under fourteen (14) years of age subsequent to a previous
conviction, in any court of competent jurisdiction, for any offense of forcible anal or oral sodomy,
rape, or lewd molestation of a child under fourteen (14) years of age shall be punished,
punishable pursuant to Section 10 of Title 21 of the Cherokee Nation Statutes, provided that such
sentence must include a term of imprisonment.

M. Any person convicted of violating the provisions of subsections F through L of this
section shall be required to register as a sex offender pursuant to Sections 1001 et seq. of Title 63
of the Cherokee Nation Statutes. The jury, if any, shall be advised that the mandatory sex
offender registration is a civil remedy that shall be in addition to the actual imprisonment.

SECTION 6. AMENDATORY. TITLE 21 CNCA §843.1 SHALL BE AMENDED
TO READ AS FOLLOWS:

A. No caretaker or other person as aefiflea ifl 8eetiofl 803 of Title 431\: of the
Oklahoma 8tatl:ltes shall willfully abuse, commit financial neglect of, commit neglect of, commit
sexual abuse upon, or financially exploit any person entrusted ffi..ffis to the care of such caretaker
or other person in a nursing facility or other setting or knowingly, or shall cause, secure, or permit
any of said acts to be done.

B. Any person convicted of violating the provisions of this section shall be guilty of a
crime punishable pursuant to Section 10 of Title 21 of the Cherokee Nation Statutes, provided
that when such conviction involves sexual abuse or sexual exploitation, such sentence must
include a term of imprisonment.

D. Any person convicted of violating the provisions of this section by committing
sexual abuse or sexual exploitation shall be required to register as a sex offender pursuant to
Sections 1001 et seq. of Title 63 of the Cherokee Nation Statutes. The jury, if any, shall be
advised that the mandatory sex offender registration is a civil remedy that shall be in addition to
the actual imprisonment.



a. the responsibility for the care of a vulnerable adult or the financial
management of the resources of a vulnerable adult as a result of a family
relationship,

b. assumed the responsibility for the care of a vulnerable adult
voluntarily, by contract, or as a result of the ties of friendship, or

a. the infliction of physical pain, llllUrv, sexual abuse, sexual
exploitation, unreasonable restraint or confinement, or mental anguish, or

b. the dcmrivation of nutrition, clothing, shelter, health care, or other
care or services without which serious physical or mental injury is likely to
occur to a vulnerable adult by a caretaker or other person providing
services to a vulnerable adult;

3. "Exploitation" or "exploit" means an unjust or improper use of the
resources of a vulnerable adult for the profit or advantage, pecuniary or otherwise,
of a person other than the vulnerable adult through the use of undue influence,
coercion, harassment, duress, deccmtion, false rcmresentation or false pretense;

4. "Financial neglect" means rcmeated instances by a caretaker, or other
person, who has assumed the role of financial management, of failure to use the
resources available to restore or maintain the health and physical well-being of a
vulnerable adult, including, but not limited to:

a. squandering or negligently mismanaging the money, property, or
accounts of a vulnerable adult,

c. providing substandard care to a vulnerable adult despite the
availability of adequate financial resources;

i. who is impaired by reason of mental or physical illness or
disability, dementia or related disease, mental retardation,
developmental disability or other cause, and



ii. whose ability to receive and evaluate information
effectively or to make and to communicate responsible decisions is
impaired to such an extent that such person lacks the capacity to
manage his or her financial resources or to meet essential
requirements for his or her mental or physical health or safety
without assistance from others, or

b. a person for whom a guardian, limited guardian, or conservator has
been appointed.

a. look upon the body or private parts of another person or upon
sexual acts performed in the presence of the vulnerable adult. or

a. the failure to provide protection for a vulnerable adult who is
unable to protect his or her own interest.

b. the failure to provide a vulnerable adult with adequate shelter,
nutrition, health care, or clothing, or

c. negligent acts or omissions that result in harm or the unreasonable
risk of harm to a vulnerable adult through the action, inaction, or lack of
supervision by a caretaker providing direct services;

a. oral, anal, or vaginal penetration of a vulnerable adult by or
through the union with the sexual organ of a caretaker or other person
providing services to the vulnerable adult, or the anal or vaginal
penetration of a vulnerable adult by a caretaker or other person providing
services to the vulnerable adult with any other object. or

b. for the purpose of sexual gratification, the touching, feeling or
observation of the body or private parts of a vulnerable adult by a
caretaker or other person providing services to the vulnerable adult, or

c. indecent exposure by a caretaker or other person providing services
to the vulnerable adult;

9. "Self-neglect" means the action or inaction of a vulnerable adult which
causes that person to fail to meet the essential requirements for physical or mental
health and safety due to the vulnerable adult's lack of awareness. incompetence or
incapacity;



10. "Sexual exploitation" includes, but is not limited to, a caretaker's causing,
allowing, permitting or encouraging a vulnerable adult to engage in prostitution or
in the lewd, obscene, or pornographic photographing, filming or depiction of the
vulnerable adult as those acts are defined by the Nation's laws; and

11. "Verbal abuse" means the use of words, sounds, or other communication
including, but not limited to, gestures, actions or behaviors, by a caretaker or other
person providing services to a vulnerable adult that are likely to cause a
reasonable person to experience humiliation, intimidation, fear, shame or
degradation.

12. "Vulnerable adult" means an individual who is an incapacitated person or
who, because of physical or mental disability, incapacity, or other disability, is
substantially impaired in the ability to provide adequately for the care or custody
of himself or herself, or is unable to manage his or her property and financial
affairs effectively, or to meet essential requirements for mental or physical health
or safety, or to protect himself or herself from abuse, verbal abuse, neglect. or
exploitation without assistance from others;

F. Nothing in this section shall be construed to mean a vulnerable adult is abused or
neglected for the sole reason the vulnerable adult. in good faith, selects and depends upon
spiritual means alone, in accordance with the practices of a recognized religious method of
healing, for the treatment or cure of disease or remedial care, or a caretaker or other person
responsible, in good faith, is furnishing such vulnerable adult spiritual means alone, in accordance
with the tenets and practices of a recognized church or religious denomination, for the treatment
or cure of disease or remedial care in accordance with the practices of or express consent of the
vulnerable adult.

SECTION 7. ADDING NEW SECTION. TITLE 21 CNCA § 843.2 SHALL BE
ADDED AND SHALL READ AS FOLLOWS:

No caretaker shall verbally abuse any person entrusted to the care of the caretaker, or
knowingly cause, secure, or permit an act of verbal abuse to be done. Any person convicted of
violating the provisions of this section shall, upon conviction, be guilty of a crime punishable
pursuant to Section 10 of Title 21 of the Cherokee Nation Statutes.

SECTION 8. ADDING NEW SECTION. TITLE 21 CNCA § 843.3 SHALL BE
ADDED AND SHALL READ AS FOLLOWS:

A. Any person who engages in abuse, sexual abuse, or exploitation of a vulnerable
adult. as defined in Section 843 of Title 21 of the Cherokee Nation Statutes, shall be guilty of a
crime punishable pursuant to Section 10 of Title 21 of the Cherokee Nation Statutes, provided
that such sentence must include a term of imprisonment when the offense involved sexual abuse
or exploitation. Any person convicted of violating the provisions of this subsection by
committing sexual abuse or exploitation shall be required to register as a sex offender pursuant to
Sections 1001 et seq. of Title 63 of the Cherokee Nation Statutes. The jury, if any, shall be



advised that the mandatory sex offender registration is a civil remedy that shall be in addition to
the actual imprisonment.

B. Any person who has a responsibility to care for a vulnerable adult who purposely,
knowingly or recklessly neglects the vulnerable adult shall be guilty of a crime punishable
pursuant to Section 10 of Title 21 ofthe Cherokee Nation Statutes.

SECTION 9. ADDING NEW SECTION. TITLE 21 CNCA §843.4 SHALL BE
ADDED AND SHALL READ AS FOLLOWS:

1. Knowingly, by deception or intimidation, obtaining or using, or
endeavoring to obtain or use, an elderly person's or disabled adult's funds, assets,
or property with the intent to temporarily or permanently deprive the elderly
person or disabled adult of the use, benefit. or possession of the funds, assets, or
property, or to benefit someone other than the elderly person or disabled adult. by
a person who:

a. stands in a position of trust and confidence with the elderly person
or disabled adult, or

b. has a business relationship with the elderly person or disabled
adult, or

2. Obtaining or using, endeavoring to obtain or use, or conspiring with
another to obtain or use an elderly person's or disabled adult's funds, assets, or
property with the intent to temporarily or permanently deprive the elderly person
or disabled adult of the use, benefit, or possession of the funds, assets, or property,
or to benefit someone other than the elderly person or disabled adult. by a person
who knows or reasonably should know that the elderly person or disabled adult
lacks the capacity to consent.

B. Any person convicted of violating this section commits a crime punishable pursuant to
Section 10 of Title 21 ofthe Cherokee Nation Statutes.

C. For purposes of this section, "elderly person" means any person sixty-two (62) years of
age or older.

SECTION 10. REPEALING SECTION. TITLE 21 CNCA §845 SHALL BE
REPEALED IN ITS ENTIRETY AND THE DEFINITIONS CONTAINED THEREIN
COMBINED WITH SECTION 843.

A. It is the policy of this nation to provide for the proteetion of ehildren vAloha1lehad physieal
iRj1:1i'Yinflieted upon theR'l and vAlo, in the absenee of appropriate reports eoneerning their
eondition and eir6Uffistanees, HUl:Y be further threatened by the eonduet ofthose responsible for



1. "Al:rl:lseand aegleet" means h8:fffl:or threateaed harm: to a ehild's health or welfare by a persoa
respoasible for the ehild's health or vfelfare. Harm: or threateaed harm: to a ehild's health or
v;elfare ean oeeur through: Noaaeeidefttal physieal or meatal iBjury; seKual abuse, as defiaed by
aatioa law; seKual eKploitatioa or aegligeat treatffieat or maltreatffieat, iaeludiag the failure to
provide adequate food, elothiag, shelter, or mediealeare eKeept as pro'lided for ia 8eatioa 846 of
this title;

2. "Child" means a persoa under the age ofeighteea (18) years. A persoa respoasible for a ehild's
health or welfare iaeludes the ehild's pareat, guardian, or other persoa respoasible for the ehild's
health or welfare, '{{-Betheria the sB:IFJ:ehome as the ehild, a relati¥e's home, a foster eare home, or
a resideatial iastitutioa;

3. "8eKUalabuse" iaeludes rape, iaeest and lewd or iadeeeat aats or proposals, as defiaed by law,
by a persoa respoasible for the ehild's welfare; and

4. "8eKual eKploitatioa" iaeludes allowiag, permittiag, or eaeouragiag a ehild to eagage ia
prostitutioa, as defiaed by law, by a persoa respoasible for the ehild's 'Nelfare or allovfiag,
permittiag, eaeouragiag, or eagagiag ia the levfd, obseeae, or pOffiograpme photographiag,
filmiag, or depietiag ofa ehild ia those aats as defiaed by the aatioa law, b)' a persoa respoasible
for the ehild's 'Nelfare.

SECTION 11. AMENDATORY. TITLE 21 CNCA §865 SHALL BE AMENDED
TO READ AS FOLLOWS:

As used in sections 866, 867, 868, and 869 of this Title, this aat the terms hereinafter
enumerated shall have the following meanings:

AI. "Child" means an unmarried or unemancipated person under the age of eighteen
(18) years;

2. "Child-placing agency" means any child welfare agency licensed by any
government and authorized to place minors for adoption;

3. "Birth parent" means a parent of a child being placed for adoption and includes,
but is not limited to, a woman who is pregnant or who presents herself as pregnant
and who is offering to place her child, born or unborn, for adoption;

4.
B1. "Person" means any natural person, corporation, association, organization,
institution, or partnership;

G,2.. "Department" means the Cherokee Nation Department of Children, Youth and
Family Services;



f)§.. "Foster home" means a home or other place, other than the home of a parent,
relative within the fourth degree, or guardian of the child concerned, wherein a child is
received for permanent care, custody and maintenance.

SECTION 12. AMENDATORY. TITLE 21 CNCA §866 SHALL BE AMENDED
TO READ AS FOLLOWS:

1. The crime of trafficking in children is defined to consist of any of the
following acts or any part thereof:

§,+. the A§,cceptance, solicitation, offer, payment or transfer of any
compensation, in money, property or other thing of value, at any time, by
any person in connection with the acquisition or transfer of the legal or
physical custody or adoption of a minor child except as otherwise
provided by the Cherokee Nation Adoption Code; &om the persoa Of
persoas adoptiag a eftild, by aBy pefsoa, fof serviees of aay kiad
perfofffied Of feadered Of p\:lFf)ortedto be perfofffied Of feadered, ia
eOftfteetioa 'Nith Slieftadoptioa;

~. the aAcceptance or solicitation of any compensation, in money,
property or other thing of value, by any person or organization for services
performed, rendered or purported to be performed to facilitate or assist in
the adoption or foster care placement of a minor child, except by the
Cherokee Nation Dsmartment of Children, Youth and Family Services or
an agency licensed thereby, or an attorney authorized to practice law in the
Cherokee Nation. The provisions of this paragraph shall not prohibit an
attorney licensed to practice law outside of the Cherokee Nation or a non-
Cherokee Nation child-placing agency from receiving compensation when
working with an attorney licensed in the Cherokee Nation who is, or when
working with a child-placing agency licensed in the Cherokee Nation tfti.s
state which is, providing adoption services or other services necessary for
placing a child in an adoptive arrangement, &om aBj' other persoa, ia
fetl:lm fof plaeiag, assistiag to plaee, Of attemptiag to plaee a ehild fof
adoptioa Offof pefffianeat eare ia a foster flome;

~J. the solicitation or receipt of any money or any other thing ofvalue
for expenses related to the placement of a child for the purpose of an
adoption by the birth parent of the child who at the time of the solicitation
or receipt had no intent to consent to eventual adoption; The offeriag Of
paYfB:eatofaay eOfHJleasatioa,ia moaey, property Ofother thiag ofyallie,
to aBj' persoa ia order to aeqliife 6listod)' of a emld fof adoptioa;

d.4. +lhe payment of a recognized hospital or a physician qualified
under the laws of the Cherokee Nation which renders competent and
needed hospital and medical care to an expectant mother or reasonable
domiciliary care to a mother and child when such hospital and medical
care have been approved by the judge of the district court shall not be
considered as compensation for the adoption of the child or in any sense of



the words be referred to as "trafficking in children"; nor shall the charge of
a reasonable attorney's fee for services rendered in adoption or custody
proceedings, approved by the court, be considered as trafficking in
children; nor shall the fees charged by a licensed child placing agency.,..as
defil'led il'lSeetiol'l 402 of Title 10 of the Oklahoma Statutes, approved by
the court, for services rendered in the care of any child or its parent, the
investigation and counseling services to and on behalf of the child, its
parents and prospective adoptive home, be considered as trafficking in
children; provided, however, that all such procedure relating to the care of
an expectant unwed mother and her aHillegitimate child and the adoption
procedure therein comprised, or any other adoption, shall remain
confidential in its nature, as otherwise provided by law;

~. QQffering to place, or advertising to place, a child for adoption or
for care in a foster home, by any person, as an inducement to any woman
to enter an institution or home or other place for maternity care or for the
delivery of a child;

fe. Bhringing or causing to be brought into this Nl'lation or sending or
causing to be sent outside this Nl'lation any child for the purpose of placing
such child in a foster home or of pro6ffi'il'lg for the adoption thereof
without first obtaining the consent of the Department of Children, Youth
and Family Services. Provided, however, that this provision shall have no
application to the parent or guardian ofthe child nor to a person bringing
said child into this Nation for the purpose of adopting the child into such
person's same il'ltohis own family; ef

g=!-. A~cceptance of or the offering or payment of any compensation, in
money, property or other thing of value, by any person, in connection with
the acquisition or transfer of the legal or physical custody of a child,
except as ordered by the court or except as otherwise provided by law;':"

h. the solicitation or receipt of any money or any other thing of value
for expenses related to the placement of a child for adoption by a woman
who knows she is not pregnant but who holds herself out to be pregnant
and offers to place a child upon birth for adoption;

i. the receipt of any money or any other thing of value for expenses
related to the placement of a child for adoption by a birth parent who
receives, from one or more parties, an aggregate amount of One Thousand
Dollars ($1,000.00) or more in total value without first disclosing to each
prospective adoptive parent, child-placing agency, or attorney the receipt
of these expenses;

j. advertising of services for compensation to assist with or effect the
placement of a child for adoption or for care in a foster home by any
person or organization except by the DgJartment of Children, Youth and
Family Services, or a child-placing agency licensed thereby. Nothing in
this paragraph shall prohibit an attorney authorized to practice law in the



Cherokee Nation from the advertisement onegal services related to the
adoption of children; and

k. Advertising for and solicitation of a woman who is pregnant to
induce her to place her child upon birth for adoption, except by the
Department of Children, Youth and Family Services or an attorney
authorized to practice law in the Cherokee Nation.

2. a. Excsmt as otherwise provided by this subsection, the violation of
any of the subparagraphs in paragraph 1of this subsection shall constitute
a crime punishable pursuant to Section 10 of Title 21 of the Cherokee
Nation Statutes.

b. Prospective adoptive parents who violate subparagraph a of
paragraph 1 of this subsection, upon conviction thereof, may be punished
by a fine not to exceed Five Thousand Dollars ($5,000.00) per violation.

B. 1. No person shall knowingly publish for circulation within the borders of the
Cherokee Nation an advertisement of any kind in any print, broadcast or electronic
medium, including, but not limited to, newspapers, magazines, telephone
directories, handbills, radio or television, which violates subparagraph j or k of
paragraph 1 of subsection A of this section.

2. Any person violating the provisions of this subsection shall, upon
conviction thereof, be punished by a fine not to exceed Five Thousand Dollars
($5,000.00) per violation.

C. The payment or acceptance of costs and expenses listed in the Cherokee Nation
Adoption Code shall not be a violation of this section as long as the petitioner or birth parent has
complied with the applicable procedure specified therein, and such costs and expenses are
approved by the court.

D. Any person knowingly failing to file an affidavit of all adoption costs and expenses
before the final decree of adoption as required by the Cherokee Nation Adoption Code shall be
punished by a fine not to exceed Five Thousand Dollars ($5,000.00) per violation.

SECTION 13. AMENDATORY. TITLE 21 CNCA § 867 SHALL BE AMENDED
TO READ AS FOLLOWS:

B. Conviction of the crime of trafficking in children, subsequent to a prior conviction
for such offense in any form, shall be guilty of a crime punishable pursuant to Section 10 of Title
21 of the Cherokee Nation Statutes, provided that such sentence must include a term of
imprisonment.

C. Any person convicted of the offense of trafficking in children shall be required to
register as a sex offender pursuant to Sections 1001 et seq. of Title 63 of the Cherokee Nation



Statutes. The jUry, if any, shall be advised that the mandatory sex offender registration is a civil
remedy that shall be in addition to the actual imprisonment.

SECTION 14. AMENDATORY. TITLE 21 CNCA § 885 SHALL BE AMENDED
TO READ AS FOLLOWS:

Persons who, being within the degrees of consanguinity within which marriages are by the
laws of the Nation declared incestuous and void, intermarry with each other, or commit adultery
or fornication with each other, are guilty of a crime punishable pursuant to Section 10 of Title 21
of the Cherokee Nation Statutes, provided that such sentence must include a term of
imprisonment. Any person convicted of a violation of this section shall be required to register as
a sex offender pursuant to Sections 1001 et seq. of Title 63 ofthe Cherokee Nation Statutes. The
jury, if any, shall be advised that the mandatory sex offender registration is a civil remedy that
shall be in addition to the actual imprisonment.

SECTION 15. AMENDATORY. TITLE 21 CNCA § 886 SHALL BE AMENDED
TO READ AS FOLLOWS:

Every person who is guilty of the detestable and abominable crime against nature,
committed with mankind or with a beast, is guilty of a crime punishable pursuant to Section 10 of
Title 21 of the Cherokee Nation Statutes, provided that such sentence must include a term of
imprisonment. Any person convicted of a violation of this section shall be required to register as
a sex offender pursuant to Sections 1001 et seq. of Title 63 ofthe Cherokee Nation Statutes. The
jury, if any, shall be advised that the mandatory sex offender registration is a civil remedy that
shall be in addition to the actual imprisonment.

SECTION 16. REPEALING SECTION. TITLE 21 CNCA § 1040.9 IS HEREBY
REPEALED IN ITS ENTIRETY AND COMBINED WITH THE CRIME OF RAPE IN
TITLE 21 CNCA § 1111.

A. Aft)' person 'NIloforces another person to engage in the detestable and abominable orime
against nature, pursuant to Section 886 of this title, lipon cowriction, is gHilty ofa orime.

1. sodom)' cOfflIHittedby a person over eighteen (18) )'ears of age lipon a person
lH'ldersixteen (16) years of age; or

2. sodomy cOffiffiitted lipon a person incapable through mental illness or any
lH'lsolH'ldnessof mind of giying legal consent regardless of the age of the person
eofRffl:i:tti-ngthe orime; or

3. sodomy accomplished '.vith lHT)' person by means of force, yiolence, or threats of
force or yiolence accompanied by apparent power ofexeOl:ltionregardless oHhe age of the



SECTION 17. AMENDATORY. TITLE 21 CNCA § 891 SHALL BE AMENDED
TO READ AS FOLLOWS:

Whoever maliciously, forcibly or fraudulently takes or entices any child under the age of
eighteen (18) twelve (12) years, with intent to detain and conceal such child from its parent,
guardian or other person having the lawful charge of such child or to transport such child from the
jurisdiction ofthe Cherokee Nation or the United States without the consent ofthe person having
lawful charge of such child shall, upon conviction, be is guilty of a crime punishable pursuant to
Section 10 of Title 21 ofthe Cherokee Nation Statutes, provided that such sentence must include
a term of imprisonment. Any person convicted of a violation of this section shall be required to
register as a sex offender pursuant to Sections 1001 et seq. of Title 63 of the Cherokee Nation
Statutes. The jury, if any, shall be advised that the mandatory sex offender registration is a civil
remedy that shall be in addition to the actual imprisonment.

SECTION 18. AMENDATORY. TITLE 21 CNCA § 1021 SHALL BE
AMENDED TO READ AS FOLLOWS:

Indecent exposure; Indecent exhibitions; Obscene or indecent writings,
pictures, etc.; Solicitation of minors.

1. lewdly exposes his person or genitals in any public place, or in any place
where there are present other persons to be offended or annoyed thereby,

2. procures, counsels, or assists any person to expose such person, or to make
any other exhibition of such person to public view or to the view of any number of
persons, for the purpose of sexual stimulation of the viewer,

3. writes, composes, stereotypes, prints, photographs, designs, copies, draws,
engraves, paints, molds, cuts, or otherwise prepares, publishes, sells, distributes,
keeps for sale, knowingly downloads or otherwise stores or views on a computer,
or exhibits any obscene material or child pornography or iadeeeat vlritiag, paper,
book, pieture, photograph, motioa pieture, figt:lfe,or form of any deseriptioa, or

4. makes, prepares, cuts, sells, gives, loans, distributes, keeps for sale, or
exhibits any disc record, metal, plastic, or wax, wire or tape recording, or any
other kind of sound recording of any obseeae or iadeeeat laagt:tage, poetry, or
soags, or J.vfl:O speaks aay vlOrdsby meRfl:Sofa telephoae to Rfl:ypersoa wliieh are
offeftsive to deeeaey or are ea16l:1latedto exeite vieious or le'nd thoughts or aets, or
,>yaospeaks aay other eommunieable words lnftieh are offeashze to deeeaey or are
adapted to exeite vieious or le'nd thoughts or aets type of obscene material or
child pornography shall be guilty, upon conviction, of a crime punishable pursuant
to Section 10 of Title 21 ofthe Cherokee Nation Statutes, provided that upon a
second conviction for a violation of subparagraph 1 or 2 of subsection A, such
sentence must include a term of imprisonment.



2. shows, exhibits, loans, or distributes to a minor child any obscene material
or child pornography or ifldeeeftt Writiflg, paper, aook, pietl:lre, photograph,
motiofl pieture, figl:lfe,or fofffl ofaR;' deseriptiofl for the purpose of inducing said
minor to participate in, any act specified in paragraphs 1, 2, 3 or 4 of subsection A
of this section shall be guilty, upon conviction, of a crime punishable pursuant to
Section 10 of Title 21 of the Cherokee Nation Statutes, provided that such
sentence must include a term of imprisonment.

C. For purposes of this section, "downloading on a computer" means electronically
transferring an electronic file from one computer or electronic media to another computer or
electronic media.

D. Any person convicted of a second violation of paragraphs 1or 2 of subsection A of
this section, or for a first violation of either paragraph 3 or 4 of subsection A ofthis section when
the offense involves child pornography, or for a first violation of subsection B, shall be required
to register as a sex offender pursuant to Sections 1001 et seq. of Title 63 of the Cherokee Nation
Statutes. The jury, if any, shall be advised that the mandatory sex offender registration is a civil
remedy that shall be in addition to the actual imprisonment.

SECTION 19. AMENDATORY. TITLE 21 CNCA § 1021.1 SHALL BE
AMENDED TO READ AS FOLLOWS:

A. Sections 1021 through 1024.4 of this title This aet shall not apply to persons who
may possess or distribute obscene matter or child pornography or participate in conduct otherwise
prescribed by this act, when such possession, distribution, or conduct occurs in the course oflaw
enforcement activities, or ifl the eOlH'seof aOfla fiee seiefttifie edl:leatiofl or eOH'lflrefteasiye
researeh or study, or aOfla fiee oajeets of art or artistie pursuits, or like eireumstaaees or
justifieatiofl, '>'merethe possessiofl, eistriautiofl or eOfleuet is flOtrelated to the suajeet matter's
appeal to prurieftt iflterest.

B. The criminal provisions of this title shall not prohibit the Attorney General from
seeking civil or injunctive relief to enjoin the production, publication, dissemination, distribution,
sale of or participation in any obscene material or child pornography, or the dissemination to
minors of material harmful to minors, or the possession of child pornography.

SECTION 20. AMENDATORY. TITLE 21 CNCA § 1021.2 SHALL BE
AMENDED TO READ AS FOLLOWS:

A. Any person who shall procure or cause the participation of any minor under the
age of eighteen (18) years in any child pornography film, motiofl pieture, llieeotape, photograph,
flegative, sliee, Elra-Wiflg,paifltiflg, play, or perfoffflanee '>'mereiflthe miflor is eagagee ifl or



portrayed, depieted, or represented as eagagiag ia aay aet of se~mal iatereoUfse, ia any aet of
fellatio or 6tiflftiliagus, ia aay aet of eKeretioa ia the eoftteKt of seKual aetivity, ia aay 16'1Id
eKhibitioa of the uneovered geB:italsia the eoftteKtofmasturbatioa or other seKUalaetivity, or ia
any other eKhibitioa of the uneo"lered geB:italshaviag the pUfflose of seKual stimulatioa of the
Vi6'Ner, or who knowiagly possesses, proeures, or maaufaetures, or eauses to be sold Of

distributed aay said material iavolviag the partieipatioa of lift)'miaor Uftder the age of eiglHeea
fl-81 shall be guilty, upon conviction, of a crime punishable pursuant to Section 10 of Title 21 of
the Cherokee Nation Statutes, provided that such sentence must include a term of imprisonment.
The eoasent of the miaor, or of the mother, father, legal guardiaa, or eustodillfl of the mioor to the
aetiyity prohibited by this seetioa shall BOteoastitute a defease. Any person convicted of a
violation of this section shall be required to register as a sex offender pursuant to Sections 1001 et
seg. of Title 63 of the Cherokee Nation Statutes. The jury, if any, shall be advised that the
mandatory sex offender registration is a civil remedy that shall be in addition to the actual
imprisonment.

B. The consent of the minor, or ofthe mother, father, legal guardian, or custodian of
the minor to the activity prohibited by this section shall not constitute a defense.

SECTION 21. AMENDATORY. TITLE 21 CNCA § 1021.3 SHALL BE
AMENDED TO READ AS FOLLOWS:

Guardians; Parents; Custodians; Consent to participation of minors in
obscene writings, pictures, etc.

A. Any parent, guardian or individual having custody of a minor under the age of
eighteen (18) years who knowingly permits or consents to the participation of a minor in any child
pornography film, motioa pieture, videotape, photograph, aegative, slide, arawiag, paifttiag, play
or perfofffillflee whereia the miaor is eagaged ia or portrayed, depieted or represented as eagagiag
ia llHj'aet ofseKual ifttereoUfse, ia aay aet of fellatio or euB:B:iliagus,ia aay aet ofeKeretioa ia the
eoftteKt ofseKUal aetivity, or ia aay lewd eKhibitioa of the Ufteovered geaitals ia the eoateKt of
mastureatioa or other seKual aetiYi!)', shall be guilty of a crime punishable pursuant to Section 10
of Title 21 of the Cherokee Nation Statutes, provided that such sentence must include a term of
imprisonment Any person convicted of a violation of this section shall be required to register as
a sex offender pursuant to Sections 1001 et seg. of Title 63 of the Cherokee Nation Statutes. The
jury, if any, shall be advised that the mandatory sex offender registration is a civil remedy that
shall be in addition to the actual imprisonment.

B. The consent of the minor to the activity prohibited by this section shall not
constitute a defense.

SECTION 22. ADDING NEW SECTION. TITLE 21 CNCA § 1021.4 SHALL BE
ADDED AS A NEW SECTION AND SHALL READ AS FOLLOWS:

Duty to Report Obscene or Pornographic Material Depicting Minors;
Penalty.

A. Any commercial film and photographic print processor or commercial computer
technician who has knowledge of or observes, within the scope of such person's professional
capacity or employment, any film, photograph, video tape, negative, or slide, or any computer file,
recording, CD-Rom, magnetic disk memory, magnetic tape memory, picture, graphic or image



that is intentionally saved, transmitted or organized on hardware or any other media including, but
not limited to, CDs, DVDs and thumbdrives, whether digital. analog or other means and whether
directly viewable, compressed or encoded dtaJicting or appearing to depict a child under the age
of eighteen (18) years engaged in an act of sexual conduct as defined in Section 1024.1 of this
title shall immediately, or as soon as possible, rtaJort by teltaJhone such instance of suspected
child abuse or child pornography to the Cherokee Nation Marshal Service and shall prtaJare and
send a written rtaJort of the incident to the Cherokee Nation Marshal Service with an attached
copy of such material. within thirty-six (36) hours after receiving the information concerning the
incident.

1. "Commercial film and photographic print processor" means any person
who develops exposed photographic film into negatives, slides, or prints, or who
makes prints from negatives or slides, for compensation. The term shall also
include any employee of such a person; and

2. "Commercial computer technician" means any person who rtaJairs, installs,
or otherwise services any computer including, but not limited to, any component
part, device, memory storage or recording mechanism, auxiliary storage, recording
or memory capacity, or any other materials relating to operation and maintenance
of a computer or computer network or system, for compensation. The term shall
also include any employee of such person.

B. Any person who violates the provisions of this section, upon conviction, shall be
guilty ofa crime punishable pursuant to Section 10 of Title 21 of the Cherokee Nation Statutes,
provided that such sentence must include a term of imprisonment.

C. Nothing in this section shall be construed to require or authorize any person to act
outside the scope of such person's professional capacity or employment by searching for
prohibited materials or media.

SECTION 23. AMENDATORY. TITLE 21 CNCA § 1022 SHALL BE
AMENDED TO READ AS FOLLOWS:

Every person who is authorized or enjoined to arrest any person for a violation of
paragraph 3 of subsection A of Section 1021 of this title seeeivisiofl three of the last seetiofl is
equally authorized and enjoined to seize one copy of the obscene material. or all copies of explicit
child pornography, found in possession of or under the control of the person so arrested, ftflY

obseefle or ifleeeeflt Vli'itiflg,paper, book, pi6tHTe,priflt or figure f01:lfleifl possessiofl of or 1:lfl:eer
the eofltrol of the perSOfl so arrestee, and to deliver the same to the magistrate before whom the
person so arrested is required to be taken, provided that when the arrest is made pursuant to a
federal warrant, the federal procedures for delivery of such materials shall be followed without
violating this section.



SECTION 24. AMENDATORY. TITLE 21 CNCA § 1023 SHALL BE
AMENDED TO READ AS FOLLOWS:

The magistrate to whom any child pornography, or any obscene material, or iadeeeftt
vlritiag, fJafJer,book, fJietHre,fJriat, or figare, is delivered pursuant to the foregoiag s,Section 1022
of this title, shall, upon the examination of the accused, or if the examination is delayed or
prevented, without awaiting such examination, determine the character of such child pornography
or obscene material vlritiag, fJafJer,book, fJietHre,fJriftt,or figare, and if the magistrate he finds it
to be obscene material or child pornography or iadeeeftt, he the magistrate shall cause the same to
be destroyed, or to be delivered to the Attorney General fJroseel:ltoria vAiieh the aeel:lsed is liable
to iadietffieftt or trial as the iftterests ofjl:lstiee ia his jl:ldgmeftt require, bl:lt ao more than hvo
eopies of aft)' oae writiag, paper, book, pietl:lre, priftt, or figl:lfe shall be delh'eree to the
fJfOse6l:ltor.The magistrate shall issue in writing the factual and legal basis for the determination
by the magistrate of the character of the child pornography or obscene material. The Attorney
General may transmit the child pornography or obscene material to the United States Attorney's
Office for the district wherein a crime occurred upon the written request of said United States
Attorney's Office, or may deliver such materials to the Cherokee Nation Marshal Service for
storage as evidence pending trial and any appeals.

SECTION 25. AMENDATORY. TITLE 21 CNCA § 1024 SHALL BE
AMENDED TO READ AS FOLLOWS:

Upon the final conviction ofthe accused, the Attorney General Sl:leftfJfOseel:ltorshall cause
any child pornography or obscene material vlritiag, paper, book, pietl:lre, priftt, Of figl:lfe, in
respect whereof the accused stands convicted and which remains in the possession or under the
control of such Attorney General fJfose6l:ltOfto be destroyed.

SECTION 26. AMENDATORY. TITLE 21 CNCA § 1024.1 SHALL BE
AMENDED TO READ AS FOLLOWS:

A. As used in Sections 1021, 1021.1 through 1021.3, Sections 1022 through 1024,
and Sections 1040.8 through 1040.24 of this Title, "child pornography" means and includes any
film, motion picture, videotape, photograph, negative, undeveloped film, slide, photographic
product. rtmroduction of a photographic product, CD-ROM, magnetic disk memory, magnetic
tape memory, play or performance wherein a minor under the age of eighteen (18) years is
engaged in any act with a person, other than his or her spouse, of sexual intercourse which is
normal or perverted, in any act of anal sodomy, in any act of sexual activity with an animal, in any
act of sadomasochistic abuse including, but not limited to, flagellation or torture, or the condition
of being fettered, bound or otherwise physically restrained in the context of sexual conduct. in any
act of fellatio or cunnilingus, in any act of excretion in the context of sexual conduct, in any lewd
exhibition of the uncovered genitals in the context of masturbation or other sexual conduct. or
where the lewd exhibition of the uncovered genitals has the purPose of sexual stimulation of the
viewer, or wherein a person under the age of eighteen (18) years observes such acts or
exhibitions.



B.

this Title:

1. "Obscene material" means and includes any representation, performance,
depiction or description of sexual conduct, whether in any form or medium
including still photographs, undeveloped photographs, motion pictures,
undeveloped film, videotape, CD-ROM, magnetic disk memory, magnetic tape
memory or a purely photographic product or a reproduction of such product in any
book, pamphlet, magazine, or other publication, if said items contain the
following elements:

a. depictions or descriptions of sexual conduct which are patently
offensive as found by the average person applying contemporary
community standards,

b. taken as a whole, have as the dominant theme an appeal to prurient
interest in sex as found by the average person applying contemporary
community standards, and

c. a reasonable person would find the material or performance taken
as a whole lacks serious literary, artistic, educational, political, or
scientific purposes or value.

The standard for obscenity applied in this section shall not apply to child
pornography;

2. "Performance" means and includes any display, live or recorded, in any
form or medium;

a. acts of sexual intercourse including any intercourse which is
normal or perverted, actual or simulated,

1. flagellation or torture by or upon any person who is nude
or clad in undergarments or in a costume which is of a
revealing nature, or

ii. the condition of being fettered, bound, or otherwise
physically restrained on the part of one who is nude or so clothed,



4. "Explicit child pornography" means material which a law enforcement
officer can immediately identify upon first viewing without hesitation as child
pornography.

The types of sexual conduct described in paragraph 3 of this subsection are intended to
include situations when, if appropriate to the type of conduct. the conduct is performed
alone or between members of the same or opposite sex or between humans and animals in
an act of apparent sexual stimulation or gratification.

1. "OeseMe material" meaHSaHdiaeludes any phetegraphie PfOdl:letdepietiag aemal hl:lfBan
medels er aeters, 'N-hetheria the fam ef still phetegraphs, l:lHde>t'elepedphetegraphs, metieR
pietl:lres, l:lHde'leleped film, yideetape, er a purely phetegraphie PfOdl:leter a repfOdl:letieaefSl:left
predl:let ia aHyeeek, pRil'l'phlet,magaziae, err ether pl:lblieatiea, if said items eeRtain the elemeHts
efparagraph 2 efthis seetiea.

2. "PerfamaHee" meaHSaHd iaeludes aHy live er eiaematie shew efwflate>ler aatl:lre e'ler
~' areadeast media, if the perfemaHee eeRtaias the fellewiag:

a. The eeseeae material er perfemaHee has as eae ef its partieipaHts er pertrayed
ooservers a ehUd l:lHderthe age ef eighteea (18) er whe appears as prepuaeseeHt; er

e. The eeseMe material er perfemaHee eeRtaias depietieas er deseriptieas efs6*l:lal
eeaduet 'n.flieh are patMtly effMsive; aHd

e. The eeseMe material er perfemanee takea as a vfhele has as the demiaaHt theme
aH appeal te pmrieat iaterest, as fel:lHdey the fl:Veragepersea applyiag eeRteH'lfJerary
eeHH.'l'l-UHitystaHdards; aHd

d. The eeseeae material er perfemaHee takea as a 'n.flele laeks serieus literary,
artistie, edl:leatieaal, pelitieal, er seieHtifie pl:lfJ:Jeseser value.

a. Aets ef sexual iatereel:lfse iaeludiag aH)'iRtereeurse wflieh is aemal er perverted,
aetl:laler siffil:llated,

i. flagellatiea er tertl:lfe ay er upea any persea whe is oode er elad ia
l:lHdergamleRtser ia a eestl:1fHe\-'{fliehis ef a re'/ealiag aatufe, er

ii. the eeaditiea efeeiag fettered, eel:lHd,er etherwise physieally restraiaed
ea the part ef eae vke is oode er se elethed,



f. Aets of exhieitifl:g h1:H1'langefl:itals or plibie areas. The types of sexlial eOfl:Guet
deseribed ifl: paragraph 3 of this seetiofl: are ifl:tefl:ded to ifl:ellide sitliatiofl:s vrftefl:, if
appropriate to the type of eOfl:Guet,the eOfl:Guetis perfoffiled alofl:eor betvteefl: mem:bers of
the S811.'leor opposite sex or betweefl: B1:H1'1aRSaRd aRimals ifl:aR aet of apparefl:t sexlial
stiHR:llatiofl:or gratifieatiofl:.

SECTION 27. AMENDATORY. TITLE 21 CNCA § 1024.2 SHALL BE
AMENDED TO READ AS FOLLOWS:

§ 1024.2. Purchase, procurement or possession of child pornography obseefl:e
material; Penalty.

It shall be unlawful for any person to buy, procure or possess child pornography in
violation of Sections 1024.1 through 1024.4 of this Title obseefl:e material ifl:yiolatiofl: of this aet.
Such person shall, upon conviction, be guilty of a crime punishable pursuant to Section 10 of

Title 21 of the Cherokee Nation Statutes, provided that such sentence must include a term of
imprisonment. for a period fl:ot exeeedifl:g ofl:e (l) year or a fifl:e fl:ot to exeeed Fiye Tholisand
Dollars ($5,000.00) or by both Sliah fifl:eand imprisoIlfHeRt. Any person convicted of a violation
of this section shall be required to register as a sex offender pursuant to Sections 1001 et seq. of
Title 63 of the Cherokee Nation Statutes. The jury. if any, shall be advised that the mandatory sex
offender registration is a civil remedy that shall be in addition to the actual imprisonment.

SECTION 28. AMENDATORY. TITLE 21 CNCA § 1024.3 SHALL BE
AMENDED TO READ AS FOLLOWS:

Every person who is authorized or enjoined to arrest any person for a violation of this aet
Sections 1021, 1021.1 through 1021.3, Sections 1022 through 1024, and Sections 1040.8 through
1040.24 of this Title is equally authorized and enjoined to seize an evidentiary copy of any
obscene material or child pornography or all copies of explicit child pornography any obseefl:e
material found in the possession of or under the control of the person so arrested and to deliver
the obscene material or child pornography to the magistrate before whom the person so arrested is
required to be taken, provided that when the arrest is made pursuant to a federal warrant. the
federal procedures for delivery of such materials shall be followed without violating this section.

SECTION 29. AMENDATORY. TITLE 21 CNCA § 1024.4 SHALL BE
AMENDED TO READ AS FOLLOWS:

Upon final conviction of the accused, any magistrate or the Attorney General proseelitor
shall cause any obscene material or child pornography, in respect whereof the accused stands
convicted and which remains in the possession or control of such magistrate or the Attorney
General flrosee1itor, to be destroyed.

SECTION 30. AMENDATORY. TITLE 21 CNCA § 1040.8 SHALL BE
AMENDED TO READ AS FOLLOWS:



§ 1040.8. Publication, distribution or participation in preparation of any obscene
material or presentation; Unsolicited mailings; Penalty.

No person shall knowingly photograph, act in, pose for, model for, print, sell, offer for
sale, giveaway, exhibit, te publish, offer to publish, or otherwise distribute, display, or exhibit any
book, magazine, story, pamphlet, paper, writing, card, advertisement, circular, print, picture,
photograph, motion picture film, electronic video game or recording, image, cast, slide, figure,
instrument, statue, drawing, presentation, or other article which is obscene material or child
pornography, as defined in Section 1024.1 ofthis Title., filthy, iaeeeeflt, laseiyioas, le'+¥d,or l:1fifit,
as defifled ifl Seetiofl 1040.12 of this title. In the case of any unsolicited mailing of any of the
material listed in this section, the offense is deemed complete from the time such material is
deposited in any post office or delivered to any person with intent that it shall be forwarded.
Also, unless preempted by federal law , no unsolicited mail which is harmful to minors pursuant to
Section 1040.75 of this title shall be mailed to any person. The party mailing saeh the material~
specified in this section may be ifldieted aad tried where such material is deposited or delivered,
or in which it is received by the person to whom it is addressed. Any person who violates any
provision of this section, upon conviction, shall be guilty of a crime punishable pursuant to
Section 10 of Title 21 of the Cherokee Nation Statutes. Any person convicted ofa violation of
this section where the offender is age eighteen (8) or over and the offense involved child
pornography shall be required to register as a sex offender pursuant to Sections 1001 et seg. of
Title 63 of the Cherokee Nation Statutes. The jury, if any, shall be advised that the mandatory sex
offender registration is a civil remedy that shall be in addition to the actual imprisonment.

SECTION 31. REPEALING SECTION. TITLE 21 CNCA § 1040.9 IS HEREBY
REPEALED IN ITS ENTIRETY.

"OeSeefle literatlH'e" shall fH:eaaaay literatare whieh, 60flsidered as a vfflole ifl the light of
eOfltefl.'lPoraryeOfH:HRHiitystaaeards, has as its predofH:iflaflttheme aa appeal to pnrrieflt mterests.

SECTION 32. REPEALING SECTION. TITLE 21 CNCA § 1040.10 IS
HEREBY REPEALED IN ITS ENTIRETY.

SECTION 33. ADDING NEW SECTION. TITLE 21 CNCA § 1040.11 SHALL
BE ADDED AS A NEW SECTION AND SHALL READ AS FOLLOWS:

Sections 1021 through 1040.77 of this title shall be known as the "Cherokee Nation
Obscenity and Child Pornography Act" and may be referred to by that designation.



SECTION 34. AMENDATORY. TITLE 21 CNCA § 1040.13 SHALL BE
AMENDED TO READ AS FOLLOWS:

Every person who, with knowledge of its contents, sends, brings, or causes to be sent or
brought into this fl:Nation for sale or commercial distribution, or in this fl:Nation prepares, sells,
exhibits, commercially distributes, gives away, offers to give away, or has in his possession with
intent to sell, to commercially distribute, to exhibit, to give away, or to offer to give away any
obscene material or child pornography or gives information stating when, where, how, or from
whom, or by what means obscene material or child pornography can be purchased or obtained,
upon conviction, lewd, laseivio1:1s,filtfly, or iB:deeemeleetroB:ievideo game, primed or vlrittefl
matter or material or other artiele, or aHyartiele of obseefle, lewd, laseivio1:1s,filthy, or iB:deeeB:t
eharaeter or for maeeefl:t or i.fl.:lmoral1:1se,the offefl:seis aeem:ea eomplete from the time Sl:lefl
material is deposited iB:aay post offiee or delivered to aay perSOB:"'lith imeB:tthat it sh:all be
forvfaTded. Th:e part)' mailiB:g S1:1eA:material may be ifl:dieted aHd tried wh:ere S1:1eA:material is
deposited or delivered, or iB:vffiieA:it is reeeived by the perSOB:to vffiom it is addressed. t\nj'

perSOB:wh:o violates aft)' proY-isioB:of th:is seetioB:,1:1pOB: eOB:vietioB:,shall be guilty of a crime
punishable pursuant to Section 10 of Title 21 ofthe Cherokee Nation Statutes, provided that such
punishment must include a term of imprisonment. Any person convicted of a violation of this
section where the offense involved child pornography shall be required to register as a sex
offender pursuant to Sections 1001 et seg. of Title 63 of the Cherokee Nation Statutes. The jury,
if any, shall be advised that the mandatory sex offender registration is a civil remedy that shall be
in addition to the actual imprisonment.

SECTION 35. ADDING NEW SECTION. TITLE 21 CNCA § 1040.13A SHALL
BE ADDED AS A NEW SECTION AND SHALL READ AS FOLLOWS:

§ 1040.13a. Facilitating, encouraging, offering or soliciting sexual conduct or engaging
in sexual communication with a minor or person believed to be a minor.

A. It is unlawful for any person to facilitate, encourage, offer or solicit sexual conduct
with a minor, or other individual the person believes to be a minor, by use of any technology, or
to engage in any communication for sexual or prurient interest with any minor, or other individual
the person believes to be a minor, by use of any technology. For purposes of this subsection. "by
use of any technology" means the use of any telephone or cell phone, computer disk (CD), digital
video disk (DVD), recording or sound device, CD-ROM, VHS, computer, computer network or
system, Internet or World Wide Web address including any blog site or personal web address, e-
mail address, Internet Protocol address (lP), text messaging or paging device. any video. audio.
photographic or camera device of any computer, computer network or system, cell phone, any
other electrical, electronic, computer or mechanical device, or any other device capable of any
transmission of any written or text message, audio or sound message, photographic, video, movie,
digital or computer-generated image, or any other communication of any kind by use of an
electronic device.

B. A person is guilty of violating the provisions of this section if the person
knowingly transmits any prohibited communication by use of any technology defined herein, or
knowingly prints, publishes or reproduces by use of any technology described herein any
prohibited communication, or knowingly buys, sells, receives, exchanges, or disseminates any
prohibited communication or any information, notice, statement, website, or advertisement for



communication with a minor or access to any name, teltmhone number, cell phone number, e-mail
address, Internet address, text message address, place of residence, physical characteristics or
other descriptive or identifying information of a minor, or other individual the person believes to
be a minor.

C. The fact that an undercover operative or law enforcement officer was involved in
the detection and investigation of an offense pursuant to this section shall not constitute a defense
to a prosecution under this section.

D. Any violation oHhe provisions oHms section shall be a crime punishable pursuant
to Section 10 of Title 21 of the Cherokee Nation Statutes, provided that such sentence must
include a term of imprisonment. For purposes of this section, each communication shall constitute
a separate offense. Any person convicted of a violation of this section shall be required to register
as a sex offender pursuant to Sections 1001 et seq. of Title 63 ofthe Cherokee Nation Statutes.
The jury, if any, shall be advised that the mandatory sex offender registration is a civil remedy
that shall be in addition to the actual imprisonment.

E. For purposes of any criminal prosecution pursuant to any violation of this section,
the person violating the provisions of this section shall be deemed to be within the jurisdiction of
the Cherokee Nation by the fact of accessing any computer, cellular phone or other computer-
related or satellite-operated device in the Cherokee Nation, regardless ofthe actual jurisdiction
where the violator resides.

SECTION 36. ADDING NEW SECTION. TITLE 21 CNCA § 1040.14 SHALL
BE ADDED AS A NEW SECTION AND SHALL READ AS FOLLOWS:

Action for adjudication of obscenity or child pornographic content of
mailable matter.

A. Whenever the Attorney General has reasonable cause to believe that any person,
with knowledge of its contents, is 0) engaged in sending or causing to be sent, bringing or
causing to be brought, into the Cherokee Nation for sale or commercial distribution, or is (2) in
the Cherokee Nation prtmaring, selling, exhibiting or commercially distributing or giving away, or
offering to give away, or has in his possession with intent to sell, or commercially distribute or to
exhibit or give away or offer to give away, any obscene material or child pornography, the
Attorney General may institute an action in the district court for an adjudication of the obscenity
or child pornographic content of the mailable matter.

SECTION 37. ADDING NEW SECTION. TITLE 21 CNCA § 1040.15 SHALL
BE ADDED AS A NEW SECTION AND SHALL READ AS FOLLOWS:

The action described in Section 1040.14 oHms title shall be commenced by filing with the
court a petition:



(c) listing the names and addresses, if known, of its author, publisher and any other
person sending or causing it to be sent, bringing or causing it to be brought into the
Cherokee Nation for sale or commercial distribution and of any person in the Cherokee
Nation preparing, selling, exhibiting or commercially distributing it, or giving away or
offering to give it away, or possessing it with intent to sell or commercially distribute or
exhibit or give away or offer to give it away;

(d) seeking an adjudication that it is either obscene material or child pornography, as
defined in Section 1024.1 of this title;

(e) seeking a permanent injunction against any person sending or causing it to be sent,
bringing or causing it to be brought, into the Cherokee Nation for sale or commercial
distribution, or in the Nation preparing, selling, exhibiting or commercially distributing it,
giving away or offering to give it away, or possessing it with intent to sell or
commercially distribute or exhibit or give away or offer to give it away;

SECTION 38. ADDING NEW SECTION. TITLE 21 CNCA § 1040.16 SHALL
BE ADDED AS A NEW SECTION AND SHALL READ AS FOLLOWS:

A. Upon the filing of the petition described in Section 1040.15 of this title, the court
shall summarily examine the obscene material or child pornography.

B. If the court finds no probable cause to believe it is obscene material or child
pornography, the court shall dismiss the petition.

C. If the court finds probable cause to believe it is obscene material or child
pornography, the court shall immediately issue an order or rule to show cause why it should not
be adjudicated to be obscene material or child pornography.

2. if their names and addresses are known, served personally in the manner
provided in this act for the service of process or in any manner now or hereafter
provided by law, upon its author, publisher, and any other person interested in
sending or causing it to be sent, bringing or causing it to be brought, into the
Cherokee Nation for sale or commercial distribution, and on any person in the
Nation preparing, selling, exhibiting or commercially distributing it or giving
away or offering to give it away, or possessing it with intent to sell or
commercially distribute or exhibit or give away or offer to give it away;



SECTION 39. ADDING NEW SECTION. TITLE 21 CNCA § 1040.17 SHALL
BE ADDED AS A NEW SECTION AND SHALL READ AS FOLLOWS:

A. On or before the return date specified in the order or rule to show cause, the
author, publisher, or any person interested in sending or causing to be sent. bringing or causing to
be brought. into the Cherokee Nation for sale or commercial distribution, or any person in the
Cherokee Nation preparing, selling, exhibiting or commercially distributing, or giving away or
offering to give away, or possessing with intent to sell or commercially distribute or exhibit or
give away or offer to give away, the matter may appear and file an answer.

B. The court may, by order, permit any other person to appear and file an answer as
amicus curiae. A person granted permission and appearing and filing an answer has all the rights
of a party to the proceeding.

C. If no person appears and files an answer on or before the return date specified in
the order or rule to show cause, the court shall enter judgment either:

1. adjudicating the matter not to be obscene material or child pornography, if
the court so finds; or

2. adjudicating it to be obscene material or child pornography, if the court so
finds.

D. Every person appearing and answering shall be entitled, upon request. to a trial of
the issues before the court not less than three (3) days after a joinder of the issues.

SECTION 40. ADDING NEW SECTION. TITLE 21 CNCA § 1040.18 SHALL
BE ADDED AS A NEW SECTION AND SHALL READ AS FOLLOWS:

A. The court shall conduct the trial in accordance with the rules of civil procedure
applicable to the trial of cases by the court without a jury.

B. The court shall receive evidence at the trial, including the testimony of experts,
pertaining, but not limited, to:

1. whether, to the average person, applying contemporary community
standards, the dominant theme of the mailable matter taken as a whole is to
prurient interest;

2. the artistic, literary. scientific and educational merits ofthe mailable matter
considered as a whole;

3. the intent ofthe author and publisher in preparing, writing and publishing
the mailable matter;



4. the appeal to prurient interest, or absence thereof, in advertising or other
promotion of the mailable matter.

SECTION 41. ADDING NEW SECTION. TITLE 21 CNCA § 1040.19 SHALL
BE ADDED AS A NEW SECTION AND SHALL READ AS FOLLOWS:

In the event that a judgment is entered adjudicating the matter to be obscene material or
child pornography, the court shall further:

A. order the person or persons having possession of it to surrender it to the Marshal
Service for destruction and, in the event that person refuses, order the Marshal to seize and
destroy it after all appeals are final;

B. enter a permanent injunction against any person sending or causing it to be sent,
bringing or causing it to be brought, into the Cherokee Nation for sale or commercial distribution,
and against any person in the Cherokee Nation pr~aring, selling, exhibiting or commercially
distributing it, giving it away or offering to give it away, or having it in his possession with intent
to sell or commercially distribute or exhibit or give it away or offer to give it away.

SECTION 42. ADDING NEW SECTION. TITLE 21 CNCA § 1040.20 SHALL
BE ADDED AS A NEW SECTION AND SHALL READ AS FOLLOWS:

Any matter which, following the entry of a judgment that it is obscene material or child
pornography, is sent or caused to be sent, brought or caused to be brought, into the Cherokee
Nation for sale or commercially distributed, given away or offered to be given away, by any
person with knowledge of the judgment, or is in the possession of any such person with intent to
sell or commercially distribute or exhibit or give away or offer to give away, is subject to the
provisions of Section 1040.13 of this title.

SECTION 43. ADDING NEW SECTION. TITLE 21 CNCA § 1040.21 SHALL
BE ADDED AS A NEW SECTION AND SHALL READ AS FOLLOWS:

After the entry of a judgment that the matter is obscene material or child pornography, any
person who, with knowledge of the judgment or of the order or rule to show cause, sends or
causes to be sent, brings or causes to be brought, into the Cherokee Nation for sale or commercial
distribution, the matter, or who in the Cherokee Nation sells, exhibits or commercially distributes
it, gives away or offers to give it away, or has it in his possession with intent to sell or
commercially distribute or exhibit or give away or offer to give it away, shall be guilty of
contempt of court and upon conviction after notice and hearing shall be guilty of a crime
punishable pursuant to Section 10 of Title 21 of the Cherokee Nation Statutes.



SECTION 44. ADDING NEW SECTION. TITLE 21 CNCA § 1040.22 SHALL
BE ADDED AS A NEW SECTION AND SHALL READ AS FOLLOWS:

In all cases in which a charge or violation of any section or sections of this act is brought
against a person who cannot be found in the Cherokee Nation, the Principal Chief may demand
extradition of such person from the executive authority of the state or tribal jurisdiction in which
such person may be found.

SECTION 45. ADDING NEW SECTION. TITLE 21 CNCA § 1040.23 SHALL
BE ADDED AS A NEW SECTION AND SHALL READ AS FOLLOWS:

The possession of two or more of any single article that is obscene material or child
pornography, or the possession of a combined total of any five articles that are obscene material
or child pornography (except the possession of them for the purpose of return to the person from
whom received) shall create a presumption that they are intended for sale or commercial
distribution, exhibition or gift, but such presumption shall be rebuttable. The burden of proof that
their possession is for the purpose of return to the person from whom received shall be on the
possessor.

SECTION 46. ADDING NEW SECTION. TITLE 21 CNCA § 1040.24 SHALL
BE ADDED AS A NEW SECTION AND SHALL READ AS FOLLOWS:

In order to protect the citizens and residents ofthe Cherokee Nation against unfit articles
and printed or written matter or material which originates outside the Cherokee Nation, it is the
purpose ofthis section to subject to the jurisdiction of the courts of the Cherokee Nation those
persons who are responsible for the importation of those things into the Cherokee Nation.

To that end and in the exercise of its power and right to protect its citizens and residents, it
is hereby provided that any person, whether or not a citizen or resident of the Cherokee Nation,
who sends or causes to be sent into the Cherokee Nation for resale in the Cherokee Nation any
article or printed matter or material, is for the purpose of this act transacting business in the
Nation and by that act:

A. submits himself to the jurisdiction of the courts of the Cherokee Nation in
any proceeding commenced under Section 1014 of this Title;

B. constitutes the Secretary of State his agent for service of process in any
proceeding commenced under Section 1014 of this Title; and consents that service
of process shall be made by serving a copy upon the Secretary of State or by filing
a copy in the Secretary of State's office, and that this service shall be sufficient
service provided that, within one (1) day after service, notice of the service and a
copy of the process are sent by registered mail by the Attorney General to him at
his last-known address and proof of such mailing filed with the clerk of the court
within one (l) day after mailing;



C. consents that any fine levied against him under any section of this act may
be executed against any of his real property, personal property, tangible or
intangible, choses in action or property of any kind or nature, including debts
owing to him, which are situated or found in the Cherokee Nation.

Service of process upon any person who is subject to the jurisdiction of the courts of the
Cherokee Nation, as provided in this section, may also be made by personally serving the
summons upon him outside the Cherokee Nation with the same force and effect as though
summons had been personally served within the Cherokee Nation. The service of summons shall
be made in like manner as service within the Cherokee Nation, by any person over twenty-one
(21) years of age not a party to the action. No order of court is required. An affidavit of the
server shall be filed stating the time, manner and place of service. The court may consider the
affidavit, or any other competent proofs, in determining whether service has been properly made.

SECTION 47. REPEALING SECTION. TITLE 21 CNCA § 1040.51 IS
HEREBY REPEALED IN ITS ENTIRETY.

§ 1040.S1. PietuFes, 1B8",ies, ete. Sh8Wiftg sets 8f se,*usl iftteFe8UFSe 8F uBBstuFsl
e8pulsti8B pF8hihited; Enepti8Bs; PeBslties

AflYpersoR who knmviRgly buys, sells, barters, kaffies iR, or eauses to be ElelivereElor
kaflsporteEl iRto Cherokee NatioR aRypieture, mOYiRgpieture, Gra>lIiRg,eleetFoRie viEleogame,
Eliagram, or photograph of aft)' perSOR or 8llimal or earieature thereof iR afl aet of sexual
iRtereourse or umatural eopulatioR, upOReOB-vietioR,shall be EleemeElguilty ofa arime. NothiRg
eoRtaiReEliR this seerioR shall prohibit the use of any of the above meH:tioReElitems pursuant to
meElieal preseriptioR by a ElulylieOflseElphysieiaH: iR the State of Oklahoma, or iR reeogRizeEl
sehools of meElieiReor veteriRary seiOfleefor eElueatioRalpurposes.

SECTION 48. ADDING NEW SECTION. TITLE 21 CNCA § 1040.52 SHALL
BE ADDED AS A NEW SECTION AND SHALL READ AS FOLLOWS:

§ 1040.52. Showing at outdoor theaters of pictures depicting sexual intercourse
prohibited under certain conditions; Penalty.

A. Every owner or operator of an outdoor theater in the Cherokee Nation is guilty of a
crime who shows or causes to be shown a motion picture depicting:

1. Any person, whether nude or clad, in an act or simulation of an act of
sexual intercourse, unnatural copulation or other sexual activity including the
showing of human genitals in a state of sexual stimulation or arousal, acts of
human masturbation, or fondling or other erotic touching of human genitals, pubic
region, buttock or female breast: or

2. Nude or partially denuded figures including less than completely and
opaquely covered human genitals, pubic regions, buttock and female breast below
a point immediately above the top of the areola and including human male
genitals in a discernably turgid state, even if completely and opaquely covered.



B. This section shall be applicable, however, only where the viewing portion of the
screen of such theater is situated within the view of any residence or where children under
eighteen (18) years of age have an understanding view of the picture.

C. Any prosecution under this section must be preceded by a written complaint from a
resident affected by the terms of this section.

D. Upon conviction of a violation of this section such person shall be guilty of a
crime punishable pursuant to Section 10 of Title 21 of the Cherokee Nation Statutes.

SECTION 49. ADDING NEW SECTION. TITLE 21 CNCA § 1040.53 SHALL
BE ADDED AS A NEW SECTION AND SHALL READ AS FOLLOWS:

Projectionists, ushers or cashiers excepted from statutes relating to
exhibition of obscene motion pictures.

The provisions of statutes of the Cherokee Nation prescribing a criminal penalty for
exhibit of any obscene motion picture shown in a commercial theater open to the general public
shall not apply to a projectionist or assistant projectionist. usher or cashier, provided he has no
financial interest in the show or in its place of presentation other than regular employment as a
projectionist or assistant projectionist. usher or cashier. Provided further, that such person is not
acting as manager or director of such theater. The provisions of this act shall not exempt any
projectionist or assistant projectionist, usher or cashier from criminal liability for any act
unrelated to projection of motion pictures in a commercial theater open to the general public.

SECTION 50. ADDING NEW SECTION. TITLE 21 CNCA § 1040.54 SHALL
BE ADDED AS A NEW SECTION AND SHALL READ AS FOLLOWS:

Seizure and forfeiture of equipment used in certain offenses relating to
obscene material or child pornography.

A. Any peace officer of the Cherokee Nation is authorized to seize any equipment
which is used, or intended for use in the preparing, photographing, printing, selling, exhibiting,
publishing, distributing, displaying, advertising, filming, copying, recording, or mailing of
obscene material, as defined in paragraph 1 of subsection B of Section 1024.1of this title or child
pornography, as defined in subsection A of Section 1024.1 of this title. Said equipment may be
held as evidence until a forfeiture has been declared or a release ordered. Forfeiture actions under
this section may be brought by the Attorney General as petitioner; provided, in the event the
Attorney General elects not to file such an action, or fails to file such action within ninety (90)
days of the date of the seizure of such equipment, a forfeiture action may be brought by the entity
seizing such equipment as petitioner.

B. Notice of seizure and intended forfeiture proceeding shall be given all owners and
parties in interest by the party seeking forfeiture as follows:

1. Upon each owner or party in interest whose name and address is known,
by mailing a copy ofthe notice by registered mail to the last -known address; and



by one publication in a newspaper of general circulation in the county where the
seizure was made.

C. Within sixty (60) days after the mailing or publication of the notice, the owner of
the equipment and any other party in interest may file a verified answer and claim to the
equipment described in the notice of seizure and of the intended forfeiture proceeding.

D. If at the end of sixty (60) days after the notice has been mailed or published there is
no verified answer on file, the court shall hear evidence upon the fact of the unlawful use and may
order the equipment forfeited to the Nation, if such fact is proven.

F. At the hearing the party seeking the forfeiture shall prove by clear and convincing
evidence that the equipment was used in the prtmaring, photographing, printing, selling,
exhibiting, publishing, distributing, displaying, advertising, filming, copying, recording, or
mailing of obscene material, as defined in paragraph 1 of subsection B of Section 1024.1 of this
title or child pornography, as defined in paragraph 1 of subsection A of Section 1024.1 of this
title, with knowledge by the owner of the equipment.

G. The owner or party in interest may prove that the right or interest in the equipment
was created without any knowledge or reason to believe that the equipment was being, or was to
be, used for the purpose charged.

H. In the event of such proof, the court may order the equipment released to the bona
fide or innocent owner or party in interest if the amount due the person is equal to, or in excess of,
the value of the equipment as of the date of the seizure.

1. Ifthe amount due to such person is less than the value ofthe equipment, or if no
bona fide claim is established, the equipment shall be forfeited to the Cherokee Nation and shall
be sold pursuant to the judgment of the court.

J. Equipment taken or detained pursuant to this section shall not be rtmleviable, but
shall be deemed to be in the custody of the office of the Attorney General or in the custody of the
party seeking the forfeiture. The Attorney General or the party seeking the equipment may release
said equipment to the owner of the equipment if it is determined that the owner had no knowledge
of the illegal use of the equipment or if there is insufficient evidence to sustain the burden of
showing illegal use of the equipment. Equipment which has not been released by the Attorney
General or the party seizing the equipment shall be subject to the orders and decrees of the district
court or the official having jurisdiction thereof.

K. The Attorney General or the party seizing such equipment shall not be held civilly
liable for having custody of the seized equipment or proceeding with a forfeiture action as
provided for in this section.

L. The proceeds of the sale of any equipment not taken or detained by the Cherokee
Nation Marshal Service or the Office of the Attorney General shall be distributed as follows, in
the order indicated:



1. To the bona fide or innocent purchaser or conditional sales vendor of the
equipment, if any, up to the amount of the person's interest in the equipment,
when the court declaring the forfeiture orders a distribution to such person;

3. The balance to the Marshal Service. Monies from said fund may be used
to pay costs for the storage of such equipment if such equipment is ordered
released to a bona fide or innocent owner, purchaser, or conditional sales vendor
and if such monies are available in said fund.

M. When any equipment is forfeited pursuant to this section, the district court may
order that the equipment seized may be retained by the Marshal Service for its official use.

N. If the court finds the equipment was not used in the preparing, photographing,
printing, selling, exhibiting, publishing, distributing, displaying, advertising, filming, copying,
recording, or mailing of obscene material, as defined in paragraph 1 of subsection B of Section
1024.1 of this title or child pornography as defined in paragraph 1 of subsection A of Section
1024.1 of this title, the court shall order the equipment released to the owner.

O. No equipment shall be forfeited pursuant to the provisions of this section by reason
of any act or omission established by the owner thereof to have been committed or omitted
without the knowledge or consent of such owner, or by any person other than such owner while
such equipment was unlawfully in the possession of a person other than the owner in violation of
the criminal laws of the United States or of any state.

SECTION 51. ADDING NEW SECTION. TITLE 21 CNCA § 1040.75 SHALL
BE ADDED AS A NEW SECTION AND SHALL READ AS FOLLOWS:

a. that quality of any description, exhibition, presentation or representation,
in whatever form, of nudity, sexual conduct, sexual excitement, or
sadomasochistic abuse when the material or performance, taken as a whole, has
the following characteristics:

i. the average person eighteen (8) years of age or older applying
contemporary community standards would find that the material or
performance has a predominant tendency to appeal to a prurient interest in
sex to minors, and

ii. the average person eighteen (8) years of age or older applying
contemporary community standards would find that the material or



performance depicts or describes nudity, sexual conduct. sexual
excitement or sadomasochistic abuse in a manner that is patently offensive
to prevailing standards in the adult community with respect to what is
suitable for minors, and

111. the material or performance lacks serious literary, scientific,
medical, artistic, or political value for minors, or

b. any description, exhibition, presentation or representation, in whatever
form, of inappropriate violence:

3. "Inappropriate violence" means any description or representation, in an interactive
video game or computer software, of violence which, taken as a whole, has the following
characteristics:

a. the average person eighteen (18) years of age or older applying
contemporary community standards would find that the interactive video game or
computer software is patently offensive to prevailing standards in the adult
community with respect to what is suitable for minors, and

b. the interactive video game or computer software lacks serious literary,
scientific, medical, artistic, or political value for minors based on, but not limited
to, the following criteria:

iv. is so pervasive that it serves as the thread holding the plot of the
material together,

vi. does not demonstrate the consequences or effects of realistic
violence,

vii. uses brutal weapons designed to inflict the maximum amount of
pain and damage,

a. showing of the human male or female genitals, pubic area, or buttocks
with less than a full opaque covering,



b. showing of the female breast with less than a full opaque covering of any
portion of the female breast below the top of the nipple, or

5. "Sexual conduct" means acts of masturbation, homosexuality, sexual intercourse,
or physical contact with a person's clothed or unclothed genitals, pubic area, buttocks, or,
if such person be a female, breast;

6. "Sexual excitement" means the condition of human male or female genitals when
in a state of sexual stimulation or arousal;

7. "Sadomasochistic abuse" means flagellation or torture by or upon a person clothed
or naked or the condition of being fettered, bound or otherwise physically restrained on
the part of one so clothed or naked;

8. "Material" means any book, magazine, newspaper, pamphlet, poster, print, picture,
figure, image, description, motion picture film, record, recording tape, CD-ROM disk,
Magnetic Disk Memory, Magnetic Tape Memory, downloadable media including but not
limited to podcasts, video tape, computer software or video game;

9. "CD-ROM" means a compact disk with read only memory which has the capacity
to store audio, video and written materials and may be used by computer to play or display
materials harmful to minors;

10. "Magnetic Disk Memory" means a memory system that stores and retrieves binary
data on record-like metal or plastic disks coated with a magnetic material, including but
not limited to floppy diskettes;

11. "Magnetic Tape Memory" means a memory system that stores and retrieves binary
data on magnetic recording tape;

12. "Performance" means any motion picture, film, video tape, played record,
phonograph or tape, preview, trailer, play, show, skit, dance, or other exhibition
performed or presented to or before an audience of one or more, with or without
consideration;

13. "Knowingly" means having general knowledge of, or reason to know, or a belief
or ground for belief which warrants further inspection or inquiry of both:

a. the character and content of any material or performance which is
reasonably susceptible of examination by the defendant, and

b. the age of the minor. However, an honest mistake, shall constitute an
excuse from liability pursuant to Sections 1040.75 through 1040.77 if the
defendant made a reasonable bona fide attempt to ascertain the true age of such
minor;

14. "Person" means any individual, partnership, association, corporation, or other legal
entity of any kind; and



15. "A reasonable bona fide attempt" means an attempt to ascertain the true age of the
minor by requiring production of a driver license, marriage license, birth certificate or
other governmental or educational identification card or paper and not relying solely on
the oral allegations or apparent age of the minor.

SECTION 52. ADDING NEW SECTION. TITLE 21 CNCA § 1040.76 SHALL
BE ADDED AS A NEW SECTION AND SHALL READ AS FOLLOWS:

No person, including but not limited to any persons having custody, control or supervision
of any commercial establishment, shall knowingly:

1. Display material which is harmful to minors in such a way that minors, as a part of
the invited general public, will be exposed to view such material. Provided, however, a
person shall be deemed not to have "displayed" material harmful to minors if the material
is kept behind devices commonly known as "blinder racks" so that the lower two-thirds
(2/3) ofthe material is not exposed to view;

2. Sell, furnish, present, distribute, allow to view, or otherwise disseminate to a
minor, with or without consideration, any material which is harmful to minors; or

3. Present to a minor or participate in presenting to a minor, with or without
consideration, any performance which is harmful to a minor.

SECTION 53. ADDING NEW SECTION. TITLE 21 CNCA § 1040.77 SHALL
BE ADDED AS A NEW SECTION AND SHALL READ AS FOLLOWS:

Any person convicted of violating any provision of Section 1040.76 ofthis title shall be
fined a sum not exceeding Five Hundred Dollars ($500.00) for the first or second offense. Any
person convicted of a third or subsequent violation of any provision of Section 1040.76 of this
title shall be fined a sum not exceeding One Thousand Dollars ($1,000.00), Each day that any
violation of Section 1040.76 of this title occurs or continues shall constitute a separate offense
and shall be punishable as a separate violation. Every act or transaction prohibited by Section
1040.76 ofthis title shall constitute a separate offense as to each item, issue or title involved and
shall be punishable as such. For the purpose ofthis section, multiple copies of the same identical
title, monthly issue, volume and number issue or other such identical material as prohibited by
Section 1040.76 of this title shall constitute a single offense.

SECTION 54. AMENDATORY. TITLE 21 CNCA § 1087 SHALL BE
AMENDED TO READ AS FOLLOWS:

§ 1087. Offering or Transporting Child for Purpose of Prostitution; Penalty.
QiJd
U:Bdep18 yeaps af age; ppaeuPiBg rap ppastiamaB, le?tvdBessap ataep iBdeeeBt aet;
PUBisameBt



1. Offer, or offer to secure, a child under eighteen (18) years of age for the
purpose of prostitution, or for any other lewd or indecent act, or procure or offer to
procure a child for, or a place for a child as an inmate in, a house of prostitution or
other place where prostitution is practiced;

2. Receive or te offer or agree to receive any child under eighteen (18) years
of age into any house, place, building, other structure, vehicle, trailer, or other
conveyance for the purpose of prostitution, lewdness, or assignation, or to permit
any person to remain there for such purpose; or

3. Direct, take, or transport, or te offer or agree to take or transport, or aid or
assist in transporting, any child under eighteen (18) years of age to any house,
place, building, other structure, vehicle, trailer, or other conveyance, or to any
other person with knowledge or having reasonable cause to believe that the
purpose of such directing, taking, or transporting is prostitution, lewdness, or
assignation;

B. 1. Any person violating the provisions of subsection A of this section shall,
upon conviction, be guilty of a crime punishable pursuant to Section 10 of Title 21
of the Cherokee Nation Statutes, provided that such sentence must include a term
of imprisonment.

2. Any owner, proprietor, keeper, manager, conductor, or other person who
knowingly permits any violation of this section in any house, building, room, or
other premises or any conveyances under his control or of which he has
possession shall, upon conviction for the first offense, be guilty of a crime aaa
punishable ey pursuant to Section 10 of Title 21 of the Cherokee Nation Statutes
iHiflrisoHfl'leat iR the fJeRal iRStiMioR for a fJeriod of ROtless than six (6) ffiORthS
Ror ffiore tftaB ORe (1) year, and by a Me of ROtless tftaR Five Hliftdred Dollars
($500.00) Ror ffiore than Five ThousaRd Dollars ($5,000.00). Upon conviction for
a subsequent offense pursuant to this subsection such person shall be guilty of a
crime punishable pursuant to Section 10 of Title 21 of the Cherokee Nation
Statutes, provided that such sentence must include a term of imprisonment.

C. Any person convicted of a violation of this section shall be required to register as a
sex offender pursuant to Sections 1001 et seq. of Title 63 of the Cherokee Nation Statutes. The
jury, if any, shall be advised that the mandatory sex offender registration is a civil remedy that
shall be in addition to the actual imprisonment.

SECTION 55, AMENDATORY. TITLE 21 CNCA § 1088 SHALL BE
AMENDED TO READ AS FOLLOWS:

§ 1088.
for



1. By promise, threats, violence, or by any device or scheme, including but
not limited to the use of any controlled dangerous substance prohibited pursuant to
the provisions of the Uniform Controlled Dangerous Substances Act, Title 63
CNCAOkla.Stat. Section 2-101 et seq., cause, induce, persuade, or encourage a
child under eighteen (18) years of age to engage or continue to engage in
prostitution or to become or remain an inmate of a house of prostitution or other
place where prostitution is practiced;

2. Keep, hold, detain, restrain, or compel against his or her will, any child
under eighteen (18) years of age to engage in the practice of prostitution or in a
house of prostitution or other place where prostitution is practiced or allowed;

3. Directly or indirectly keep, hold, detain, restrain, or compel or attempt to
keep, hold, detain, restrain, or compel a child under eighteen (18) years of age to
engage in the practice of prostitution or in a house of prostitution or any place
where prostitution is practiced or allowed for the purpose of compelling such
child to directly or indirectly pay, liquidate, or cancel any debt, dues, or
obligations incurred, or said to have been incurred by such child.

B. 1. Any person violating the provisions of this section, upon conviction, shall
be guilty of a crime punishable pursuant to Section 10 of Title 21 of the Cherokee
Nation Statutes, provided that such sentence must include a term of imprisonment.

2. Any owner, proprietor, keeper, manager, conductor, or other person who
knowingly permits a violation of this section in any house, building, room, tent,
lot or premises under his control or of which he has possession, upon conviction
for the offense, shall be guilty of a crime punishable pursuant to Section 10 of
Title 21 of the Cherokee Nation Statutes, provided that such sentence must
include a term of imprisonment.

C. Any person convicted of a violation ofthis section shall be required to register as a
sex offender pursuant to Sections 1001 et seq. of Title 63 ofthe Cherokee Nation Statutes. The
jury, if any, shall be advised that the mandatory sex offender registration is a civil remedy that
shall be in addition to the actual imprisonment.

SECTION 56. AMENDATORY. TITLE 21 CNCA § 1111 SHALL BE
AMENDED TO READ AS FOLLOWS:

A. Rape is all aet of sexual ifttereolifse il¥lolviflg yagiflal or anal peaetratiofl aeeoHlfllisheEl
with a male or female \Tffl.Ois flOtthe spouse of the perpetrator aaa \Tko may ae of the same or the
opposite sex as the perpetrator ooaer any of the follo'.viag eir6l:HIlstallees:

1. causes the penetration of the anus or sexual organ of another person by any
means, without that person's consent;



3. causes the sexual organ of another person, without that person's consent, to
contact or penetrate the mouth, anus, or sexual organ of another person, including
the actor; or

4. causes the anus of another person, without that person's consent, to contact
the mouth, anus, or sexual organ of another person, including the actor; or

5. causes the mouth of another person, without that person's consent. to
contact the anus or sexual organ of another person, including the actor; or

6. engages in any of the activities listed in paragraphs 1 through 5 of this
subsection with an animal.

2. The victim is age 14 or older but has not yet attained the age of 16, except
when:

c. the accused is less than 19 years of age or the accused is
married to the victim; or

1~. Where the vietim is inoa13aale through mental illness or any other
unsoundness of mind, Jlifl:ethertemporary or 13eFffianent,of giving legal oonsent
the actor knows that as a result of mental disease or defect. whether temporary or
permanent, the other person is at the time of the act incapable either of appraising
the nature of the act or of resisting it; or

~. Where force or violence is used or threatened, accompanied by apparent
power of execution to the victim or to another person; or

5. Where the actor compels the other person to submit or participate by
threatening to use force or violence against the other person, and the other person
believes that the actor has the present ability to execute the threat; or

.Q4. Where the vietim is intoxioated by a narootio or anesthetio agent,
administered by or ""liththe 13rivityof the ao6tised as a means offereing the vietim
to submit the actor, or someone in privity with the actor, has intentionally
impaired the other person's power to appraise or control the other person's conduct
by administering any substance without the other person's knowledge; or



1~. Where the '1ietim is at the time lifl:eOfl:seim:lsof the fl:atl:H'eofthe aet lH'l:e
this is knOVIi'lto the aeelisee the other person has not consented and the actor
knows the other person is unconscious or physically unable to resist; or

8. Where the other person has not consented and the actor knows the other
person is unaware that the rape is occurring; or

.26. Where the victim submits to sexual intercourse under the belief that the
person committing the act is a spouse, and this belief is induced by artifice,
pretense, or concealment practiced by the accused or by the accused in collusion
with the Slieh spouse with intent to induce such belief. In all cases of collusion
between the accused and the spouse to accomplish such act, both the spouse and
the accused, upon conviction, shall be deemed guilty of rape; or

10+. Where the victim is under the legal custody or supervision of a Cherokee
Nation, other tribal, state, municipal, other governmental subdivision, B:atiefl: or
federal agency and stlBmits to engages in sexual intercourse with a B:atiefl:
Cherokee Nation, other tribal, state, municipal, other governmental subdivision, or
federal employee or official in the belief that such intercourse or activity will
influence the professional responsibility of the employee or if not submitted to
will result in detrimental condition for the victim; or

11. Where the victim is a student. or under the legal custody, supervision, or
authority of any public or private elementary or secondary school, junior high or
high school, or public vocational school, or any Cherokee Nation agency and
engages in sexual intercourse with a person who is an employee or official ofthe
same school system or Cherokee Nation agency or otherwise exercises power as
an official over the school system or Cherokee Nation agency regardless of the
ages of the victim and the accused; or

12. Where the actor is a public servant who coerces the other person to submit
or participate; or

13. Where the actor is a mental health services provider or a health care
services provider who causes the other person, who is a patient or former patient
of the actor, to submit or participate by exploiting the other person's emotional
dependency on the actor; or

14. Where the actor is a clergyman, or purports to be a clergyman, who causes
the other person to submit or participate by exploiting the other person's emotional
dependency on the clergyman in the clergyman's professional character as spiritual
adviser; or

15. Where the actor is an employee of a facility where the other person is a
resident, unless the employee and resident are formally or informally married to
each other.

B. Raile is Emaet of s6*:'I:lalmtereORTse aeeomIllishee Vltth a male or female ',VBOis the sflO'\:lse
of the perpetrator if feree or 'iiolefl:se is 'I:lseaor threatefl:ea, aeeoffiflaniea By apparellt power of
eKe6litiOfl:to the yietim or to another perSOfl:ana if:



3. A fletitieft fer a flretee+lJfeeraer as flre'/iaea fer ay tee flFevisiefts ef Seetieft 60.2
ef Title 22 ef the Cfierokee Natieft Statates is fleRaiftg; er

e. a licensed practical nurse, a registered nurse, a vocational nurse, or
an advanced practice nurse licensed by any government.

2. "Mental health services provider" means an individual, licensed or
unlicensed, who performs or purports to perform mental health services, including
a:

D. It is a defense to prosecution under Subsection A that the conduct consisted of
medical care for a child under 18 years of age and did not include any contact between the anus or
sexual organ of the child and the mouth, anus, or sexual organ of the actor or a third party.

E. Any person convicted of committing rape is guilty of a crime punishable pursuant
to Section 10 of Title 21 of the Cherokee Nation Statutes, provided that such sentence must
include a term of imprisonment. Any person convicted of a violation of this section shall be
required to register as a sex offender pursuant to Sections 1001 et seq. of Title 63 of the Cherokee
Nation Statutes. The jUry, if any, shall be advised that the mandatory sex offender registration is a
civil remedy that shall be in addition to the actual imprisonment. Any person convicted of a
second or subsequent violation of this section shall not be eligible for any form of probation.



F. All references in current statutes to rape in either the first or second degree are
hereby deemed references to the crime of rape.

SECTION 57 REPEALING SECTION. Title 21 CNCA § 1111.1 IS HEREBY
REPEALED IN ITS ENTIRETY.

Rape by iastrumematioa is aft aet witHia or 'liitHout tHe boads of matflmoay ia vihieh any
iaammate objeet or any part of tHeft.Hm:8:Bbody, aot amotintiag to sexaal iatereolifse is l:lsedia tHe
earnad knowledge of aftotHer persoa witHol:lthis or her eoaseat and peaetratioa of tHe anl:lSor
yagiaa oeoors to tHatpersoa. Provided, further, tHat at least oae of tHeeir6l:lffistaneesspeeified ia
8eetioa 1111 of tHis title has beea met.

SECTION 58. REPEALING SECTION. TITLE 21 CNCA § 1112 IS HEREBY
REPEALED IN ITS ENTIRETY.

No persoa e8:Bbe eOB-vletedof rape or rape by iastrumeatatioa oa aeeol:lfl:tof aft aet of
sexl:laliatereolifse witH ~'Oae O'ler tHeage of fel:lrteea (14) years, witHhis or her eoasem, l:lfl1ess
Sl:lehpersoa was o"ler tHe age of eighteea (18) years at tHe time of Sl:lehaet.

SECTION 59. AMENDATORY. TITLE 21 CNCA § 1113 IS HEREBY
AMENDED TO READ AS FOLLOWS:

The esseatial guilt of rape or rape by iastrl:lffieHtatioa,exeept 'NltH the eoasem ofa madeor
feH::laleover fel:lrteea (14) years of age, eoasists ia the ol:ltrage to tHepersoa and feeliags of tHe
yietim. Any sexual penetration, however slight, is sufficient to complete the crime of rape.

SECTION 60. REPEALING SECTION. TITLE 21 CNCA § 1114 IS HEREBY
REPEALED IN ITS ENTIRETY.

Rape ia tHe first degree shadIiaell:lde:

1. rape eommitted by a persoa O'ler eighteea (18) years of age l:lpoa a persoa l:lfl:der
fel:H1:eea(14) years of age; or

2. rape eOffiffiitted l:lpoa a persoa iaeapable throl:lgh meatal illaess or an;'
oosooodaess of miad of giYlag legal eoasem regardless of tHe age of the persoa
eommittiag tHe erime; or

3. rape aeeomplished witHany persoa by meafts offeree, Yl01eB:ee,or tHreats offeree
or Yfoleaee aeeompaftied 13)[ appareat pov/er of exeootioa regardless of tHe age of tHe
persoa eOffiffiittiagthe erime; or

4. rape by iastrumeHtatioa reSl:ll-tiagia boGily harm is rape by iastr1ifBeHtatioa ia the
first degree regardless of tHe age of the persoa eOfFlfllittiagthe erime; or



5. rape by instnlmentation eommitted upon a pefSon1:ffiderfourteen (14) )'ears ofage.

R 1ftall other eases, rape or rape by instrumentation is rape in the seeond degree.

SECTION 61. REPEALING SECTION. TITLE 21 CNCA § 1115 IS HEREBY
REPEALED IN ITS ENTIRETY.

SECTION 62. AMENDATORY. TITLE 21 CNCA § 1119 SHALL BE
AMENDED TO READ AS FOLLOWS:

Every person who takes away or induces to leave any person under the age of eighteen
il..ID..fifteen(15) years, from a parent, guardian or other person having the legal charge of the
person, without the consent of said parent, guardian, or other person having legal charge, for the
purpose of marriage or concubinage, or any crime involving moral turpitude is guilty of a crime
punishable pursuant to Section 10 of Title 21 of the Cherokee Nation Statutes.

SECTION 63. AMENDATORY. TITLE 21 CNCA § 1123 SHALL BE
AMENDED TO READ AS FOLLOWS:

1. make any oral.•-er written, or electronically or computer-generated lewd or
indecent proposal to any child under eighteen (18) sixteen (Hi) years of age, or
other individual the person believes to be a child under eighteen (18) years of age,
for the child to have unlawful sexual relations or sexual intercourse with any
person; or

2. look upon, touch, maul, or feel the body or private parts of any child under
sixteen (Hi) eighteen (18) years of age in any lewd or lascivious manner by any
acts against public decency and morality, as defined by law; or

3. ask, invite, entice, or persuade any child under eighteen (18) sixteen (l €i)
years of age, or other individual the person believes to be a child under eighteen
(18) years of age, to go alone with any person to a secluded, remote, or secret
place, with the unlawful and willful intent and purpose then and there to commit
any crime against public decency and morality, as defined by law, with the child;
or

4. in any manner lewdly or lasciviously look upon, touch, maul, or feel the
body or private parts of any child under eighteen (18) sixteen (1€i) years of age in
any indecent manner or in any manner relating to sexual matters or sexual interest;
or



5. in a lewd or lascivious manner and for the purposes of sexual
gratification~,

a. urinate or defecate upon a child under eighteen (18) sixte8fl (Hi)
years of age~6f

b. ejaculate upon or in the presence of a child under eighteen (18)
years of age, 6f

c. cause, expose, force or require a child under eighteen (18) years of
age to look upon the body or private parts of another person~ 6f

d. force or require any child under eighteen (18) years of age or other
individual the person believes to be a child under eighteen (18) years of
age to view any obscene materials, child pornography or materials deemed
harmful to minors as such terms are defined by Sections 1024.1 and
1040.75 of this title,

e. cause, expose, force or require a child under eighteen (18) years of
age or other individual the person believes to be a child under eighteen
(18) years of age to look upon sexual acts performed in the presence of the
child~ or

f. force or require a child under eighteen (18) years of age or other
individual the person believes to be a child under eighteen (18) years of
~to touch or feel the body or private parts of said child or another
person, upon conviction, shall be deemed guilty of a crime.

2. The victim is age 14 or older but has not yet attained the age of 16, except
when:

c. the accused is less than 19 years of age or the accused is
married to the victim; or.shall aot apply lHlless the aeetlsed is at least three
(3) years older than the vietim.

B. No persoa shall eommit sextlal Battefy oa at'lj'other persoa. "Semal Battery" shall
mean the iat8l'ltioaal totlefliag, mau-liag Of feeliag of the Body Of pri1iate parts of any persoa
sixteea (16) years of age Ofolder, ia a Ie'Ndaad laseiviotls m8:flflerand without the eoaS8fltof that
persoa. Any persoa eoavieted of aay 'liolatioa of this StlBSeetioa shall Be deemed gtlilty of a
e£HIle;-



C. Any person convicted of violating this section is guilty of a crime punishable
pursuant to Section 10 of Title 21 of the Cherokee Nation Statutes, provided that such sentence
must include a term of imprisonment. Any person convicted of a violation of this section shall be
required to register as a sex offender pursuant to Sections 1001 et seq. of Title 63 ofllie Cherokee
Nation Statutes. The jury, if any, shall be advised that the mandatory sex offender registration is a
civil remedy that shall be in addition to the actual imprisonment. Any person convicted of a
second or subsequent violation of this section shall not be eligible for any form of probation.

D. The fact that an undercover operative or law enforcement officer was involved in
the detection and investigation of an offense pursuant to this section shall not constitute a defense
to a prosecution under this section.

SECTION 64. NEW SECTION. TITLE 21 CNCA § 1123.1 SHALL BE ADDED
TO READ AS FOLLOWS:

A. No person shall commit sexual battery on any other person. "Sexual battery" shall
mean the intentional touching, mauling or feeling of the body or private parts, in a lewd and
lascivious manner, of:

2. The victim is age 14 or older but has not yet attained the age of 16, except
when:

c. the accused is less than 19 years of age or the accused is
married to the victim; or

3. any person without the victim's consent when the victim is over age
eighteen (18) years, or

4. any person who is a student. or under the legal custody, supervision, or
authority of any public or private elementary or secondary school, junior high or
high school, or public vocational school, or any Cherokee Nation agency and the
accused is a person who is an employee or official of the same school system or
Cherokee Nation agency or otherwise exercises power as an official over the
school system or Cherokee Nation agency regardless of the ages ofthe victim and
the accused.

B. Any person convicted of violating this section is guilty of a crime punishable
pursuant to Section 10 of Title 21 ofthe Cherokee Nation Statutes, provided that such sentence
must include a term of imprisonment. Any person convicted of a violation of this section shall be
required to register as a sex offender pursuant to Sections 1001 et seq. of Title 63 of the Cherokee
Nation Statutes. The jury, if any, shall be advised that the mandatory sex offender registration is a



civil remedy that shall be in addition to the actual imprisonment. Any person convicted of a
second or subsequent violation of this section shall not be eligible for any form of probation.

C. The fact that an undercover operative or law enforcement officer was involved in
the detection and investigation of an offense pursuant to this section shall not constitute a defense
to a prosecution under this section.

SECTION 65. ADDING NEW SECTION. TITLE 21 CNCA § 1124 SHALL BE
ADDED AS A NEW SECTION AND SHALL READ AS FOLLOWS:

No person shall communicate with, store data in, or retrieve data from a computer system
or computer network for the purpose of using such access to violate any ofthe provisions of the
Cherokee Nation Statutes. Any person convicted of violating the provisions of this section shall
be guilty of a crime punishable pursuant to Section 10 of Title 21 of the Cherokee Nation
Statutes.

SECTION 66. ADDING NEW SECTION. TITLE 21 CNCA § 1125 SHALL BE
ADDED AS A NEW SECTION AND SHALL READ AS FOLLOWS:

A. A zone of safety is hereby created around elementary, junior high, and high schools,
licensed child care centers, playgrounds, and parks. A person is prohibited from loitering within
three hundred (300) feet of any elementary, junior high, or high school, licensed child care
facility, playground, or park if the person has been convicted of a crime that reguires the person to
register pursuant to the Sex Offenders Registration Act or the person has been convicted of an
offense in another jurisdiction, which offense if committed or attempted in the Cherokee Nation,
would have been punishable as one or more of the offenses listed in Section 1004 of Title 63 of
the Cherokee Nation Statutes and the victim was a child under the age of thirteen (3) years.

B. A person convicted of a violation of subsection A of this section shall be guilty of a crime
punishable pursuant to Section 10 of Title 21 of the Cherokee Nation Statutes. This proscription
of conduct shall not modify or remove any restrictions currently applicable to the person by court
order, conditions of probation or as provided by other provision of law.

c. 1. A person shall be exempt from the prohibition of this section regarding a school or
a licensed child care facility only under the following circumstances:

a. the person is the custodial parent or legal guardian of a child who is an
enrolled student at the school or child care facility, and

b. the person is enrolling, delivering or retrieving such child at the school or
child care facility during regular school or facility hours.

2. This exception shall not be construed to modify or remove any restrictions
applicable to the person by court order, conditions of probation, or as provided by other
provision of law.



D. The provisions of subsection A of this section shall not apply to any person receiving
treatment at a hospital or other facility certified or licensed by any government to provide medical
servIces.

E. Nothing in this section shall prohibit a person, who is registered as a sex offender pursuant
to the Sex Offenders Registration Act, from attending a recognized church or religious
denomination for worship; provided, the person has notified the religious leader of his or her
status as a registered sex offender and the person has been granted written permission by the
religious leader.

SECTION 67. AMENDATORY. TITLE 21 CNCA § 1171 SHALL BE
AMENDED TO READ AS FOLLOWS:

A. Every person who hides, waits or otherwise loiters in the vicinity of any private
dwelling house, apartment buildin&-6f any other place of residence. or in the vicinity of any
locker room, dressing room, restroom, or any other place where a person has a right to a
reasonable expectation of privacy, with the unlawful and willful intent to watch, gaze, or look
upon any person the oeeupants thereia in a clandestine manner, is guilty of a crime punishable
pursuant to Section 10 of Title 21 ofthe Cherokee Nation Statutes. provided that such sentence
must include a term of imprisonment.

B. Every person who uses photographic, electronic or video equipment in a
clandestine manner for any illegal, illegitimate, prurient, lewd or lascivious purpose with the
unlawful and willful intent to view, watch, gaze or look upon any person without the knowledge
and consent of such person when the person viewed is in a place where there is a right to a
reasonable expectation of privacy, or who publishes or distributes any image obtained from such
act, shall, upon conviction, be guilty of a crime punishable pursuant to Section 10 of Title 21 of
the Cherokee Nation Statutes, provided that such sentence must include a term of imprisonment.

C. Any person convicted of a violation of this section shall be required to register as a
sex offender pursuant to Sections 1001 et seg. of Title 63 of the Cherokee Nation Statutes. The
jury, if any, shall be advised that the mandatory sex offender registration is a civil remedy that
shall be in addition to the actual imprisonment.

SECTION 68. AMENDATORY. TITLE 21 CNCA § 1172 SHALL BE
AMENDED TO READ AS FOLLOWS:

A. It shall be unlawful for a person who, by means of a telecommunication or other
electronic communication device tel~hoae, willfully either:

1. Makes any comment, request, suggestion, or proposal which is obscene,
lewd, lascivious, filthy, or indecent;

2. Makes a telecommunication or other electronic communication with intent
to terrify, intimidate or harass, or threaten to inflict injury or physical harm to any
person or property of that person;



3. Makes a telecommunication or other electronic communication, whether
or not conversation ensues, with intent to put the party called in fear of physical
harm or death;

~. Makes a telecommunication or other electronic communication tel8f)ftofle
eall, whether or not conversation ensues, without disclosing the ffis-identity of the
person making the call or communication and with intent to annoy, abuse,
threaten, or harass any person at the called number or other type of electronic
communication identifier;

~3-. Knowingly permits any tel8f)Bofletelecommunication or other electronic
communication from a device under his control to be used for any purpose
prohibited by this section; and

240. In conspiracy or concerted action with other persons, makes repeated calls
or electronic communications or simultaneous calls or electronic communications
solely to harass any person at the called number(s) or other type of electronic
communication address.

CB. Use of a telephone or other electronic communications facility under this section
shall include all use made of such a facility between the points of origin and reception. Any
offense under this section aet-is a continuing offense and shall be deemed to have been committed
at either the place of origin or the place of reception.

DG. Any person who is convicted of the provisions of this section, shall be guilty of a
crime punishable pursuant to Section 10 of Title 21 of the Cherokee Nation Statutes.

The provisions of this act shall not be cumulative to existing law and the provisions of this act
shall supersede any existing law in conflict herewith.

The provisions of this act are severable, and if any part or provision hereof shall be held void,
the decision of the court so holding shall not affect or impair any of the remaining parts or
provisions of this act.



It being necessary for the welfare of the Cherokee Nation, the Council hereby declares that
this Act shall go into effect ninety (90) days after its passage by the full Council.

Enacted by the Council of the Cherokee Nation on the 13th day of October, 2008.

~J-L1k __
Meredith Frailey, Speal#
Council of the Cherokee Nation

ATTEST:

~fr ~! ~~~---
Don Garvin, Secretary
Council of the Cherokee Nation

Tina Glory Jordan Yea
Bill John Baker Yea
S. Joe Crittenden Yea
Jodie Fishinghawk Yea
Janelle Lattimore Fullbright Yea
David W. Thornton, Sr. Yea
Don Garvin Yea
Harley Buzzard Yea
Curtis G. Snell Yea

Meredith A. Frailey
Chris Soap
Cara Cowan Watts
Buel Anglen
Bradley Cobb
Chuck Hoskin, Jr.
Julia Coates
Jack D. Baker

Yea
Yea
Yea
Yea
Yea
Yea
Yea
Yea
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TITLE: A LEGISLATIVE ACT AMENDING CERTAIN
SECTIONS OF THE CRIMINAL CODE RELATING TO
SEX CRIMES AND OTHER CRIMES AGAINST THE
PERSON; AND REQUIRING POST-CONVICTION
REGISTRA nON FOR THOSE CONVICTED OF
CERTAIN OFFENSES

Cara Cowan-Watts, David
Thornton, Julia Coates

NARRATIVE:
(See Attached Outline for Information Needed)

The purpose of this legislation is to modernize certain sex
crimes laws and other laws concerning crimes against the
person in order to protect the public, with particular emphasis
on protecting children and vulnerable or disabled or elderly
adults; to change the age at which a child can consent to
various sexual activities; to combine the crimes of forcible
sodomy and rape by instrumentation into the crime of rape; to

r) address the evolution of electronic communication and its
~ effect of giving greater access to our children from those

outside our homes; and to require mandatory incarceration for
certain crimes.


