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An Act

Legislative Act 30-17
A LEGISLATIVE ACT AMENDING TITLE 51 OF THE CHEROKEE NATION CODE
ANNOTATED - CIVIL PROCEDURE
BE IT ENACTED BY THE CHEROKEE NATION:

SECTION 1. TITLE AND CODIFICATION

This Act shall be known as the “Employee Access to Justice Act of 2017” (“Act”™)
and codified under Title 51, Chapter 10 of the Cherokee Nation Code Annotated (CNCA).

SECTION 2. PURPOSE

The purpose of this Act is to repeal and replace Chapter 10 of Title 51 of the
Cherokee Nation Code Annotated.

SECTION 3. LEGISLATIVE HISTORY

Legislative Act12-96
Legislative Act 20-96
Legislative Act 17-05
Legislative Act 03-10
Legislative Act 01-12

SECTION 4. SUBSTANTIVE LAW

Title 51, Chapter 10 of the Cherokee Nation Code Annotated shall be amended as
follows:
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EMPLOYEE ACCESS TO JUSTICE

§ 1001. Short title

This act shall be known and may be cited as the Employee Access to Justice Act of 2017,
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§ 1002. Purpose

The purpose of this act is to expedite the judicial review of employment terminations and
involuntary demotions by employees of the Cherokee Nation and included entities as defined
herein while providing due process and for cause removal protections guaranteed by the
Cherokee Nation Constitution.

§ 1003. Definition

As used in the Employee Access to Justice Act:

A,

B.

“Act” shall mean the Employee Access to Justice Act.

“Cause to Terminate” or “Cause to Demote” shall have the meaning as set forth in
the policies and procedures of the Cherokee Nation and included entities, or as
defined herein, or by the Human Resource Director and approved by the Principal
Chief or included entities’ CEO.

“Demotion” or “Demoted” or “Demote” shall mean involuntary reduction in base
pay of an employee within the Cherokee Nation or included entities.

“Demoted Employee” shall mean an employee who received an involuntary
reduction in base pay.

“District Court” shall mean the trial court of Cherokee Nation.

“Employee” shall mean a person who has been directly employed by the Cherokee
Nation or included entities on a regular, permanent, full-time basis for at least one (1)
continuous year immediately prior to termination or involuntary demotion. This term
shall not include part-time, seasonal, temporary, or imited-term contract employees,
regardless of the length of the contract.

“Executive Director” shall mean the managing director of a department or agency
of the Cherokee Nation or included entities.

“Former Employee” shall mean an employee who was involuntarily terminated
from employment. ' '

“Human Resources Director” shall mean the Human Resources Director of the
Cherokee Nation or included entities, or his or her designee.

“Included Entities” shall mean any company, corporation, or other for profit
business entity owned by the Cherokee Nation, including but not limited to Cherokee
Nation Businesses, LLC, Cherokee Nation Entertainment, LLC, and Cherokee
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K.

§ 1004
A

§ 1005,

A,

§ 1006.

Nation Industries, LLC. This term shall not include specialized authorities and
entities created by the Legislature, such as, but not limited to, the Arkansas Riverbed
Authority.

“Parties to Suit” may include a former or demoted employee and the Cherokee Nation
or the applicable included entity from which the employee was terminated or demoted.

“Termination” or “Terminated” shall mean the involuntary severance of an employee
from employment. This term shall not include current employees who resign their
employment, employees who are separated due to lack of work, lack of funds or
downsizing, employees who failed to report for their scheduled shift for three (3)
consecutive days without notifying their supervisor or Human Resources representative,
or employees who do not return to work after a job-protected leave expires.

Termination or Demotion for Cause

. An employee of the Cherokee Nation or included entities may only be terminated or
demoted for cause.

Cause to terminate or demote, shall be determined in accordance with Cherokee
Nation or included entities’ policies and procedures or by the Human Resources
Director.

Pre-Termination Procedure; Notice of Termination

An employee shall be given written notice of the charges against him or her or other
reasons that are the basis of the cause to terminate employment.

An employee shall be afforded a pre-termination opportunity to respond to the
charge against him or her and/or the reason(s) that are the basis of the cause to
terminate.

An employee shall be given written notice describing the cause(s) for termination.

Such notice shall include a statement apprising the employee of his or her right to
seek redress through the District Court.

The termination shall take effect according to the written notice given to the
employee.

Pre-Demotion Procedure, Notice of Demotion

A. An employee shall be given written notice of the charges against him or her or other

reasons that are the basis of the cause to demote.
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B.

D.

An employee shall be afforded a pre-demotion opportunity to respond to the charge
against him or her and/or the reason(s) that are the basis of the cause to demote.

An employee shall be given written notice describing the cause(s) for demotion.

Such notice shall include a statement apprising the employee of his or her right to
seek redress through the District Court,

The demotion shall take effect according to the written notice given to the employee.

§ 1007, Petition for Wrongful Termination or Demotion

A,

A former employee aggrieved by a termination may file a petition for wrongful
termination in the District Court as described herein.

A demoted employee aggrieved by an involuntary demotion may file a petition for
wrongful demotion in the District Court as described herein.

A petition for wrongful termination or wrongful demotion shall be brought in the
name of the former employee or demoted employee against either the Cherokee
Nation or the included entity from which the employee was terminated or demoted.

Any petition for wrongful termination or wrongful demotion shall be limited to
claims that the former employee or demoted employee was terminated or demoted
without cause or denied due process of law,

§ 1008. Filing of Petition

A,

C.

D.

A former employee may file a petition for wrongful termination, or a demoted
employee may file a petition for wrongful demotion, with the clerk of the District
Court within twenty (20) days of the effective date of termination or demotion. A file

stamped copy of the same must be served upon the Human Resources Director and
the Office of the Attorney General or Office of the Chief Legal Officer for included
entities within five (5) days of filing.

The Attorney General or Chief Legal Officer shall file a response within twenty (20)
days of receipt of service.

Any claim not timely filed shall be forever time-barred.

All filing fees under this Act shall be waived.

§ 1009. Damages Allowed, Punitive Damages Disallowed

A,

Relief from a judicial finding of wrongful termination or wrongful demotion, shall
be limited to the following:
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. Reinstatement of the employee to his or her former position, or a similar

position at the same rate of base bay.

. In the case of wrongful termination, an award of back-pay and benefits for the

period of separation from employment, less any unemployment compensation
or other wages that the former employee has received since termination.
Provided that no such award shall exceed one (1) year of the former
employee’s salary and benefits.

. In the case of wrongful demotion, an award of back-pay equivalent to the

difference between the employee’s former base pay and their current base pay
from the time of the demotion. Provided that no such award shall exceed one
(1) year of the employee’s salary and benefits.

. An award of reasonable costs and attorney’s fees. Provided that in no event

shall such an award of costs and attorney’s fees exceed twenty percent (20%)
of the amount of an award of back-pay and benefits.

B. Any award of punitive or exemplary damages against the Cherokee Nation or

included entities is expressly disallowed.

§ 1010. Scheduling of Hearing

A

The District Court shall set a hearing on the merits of any timely-filed petition for
wrongful termination or wrongful demotion within six (6) weeks of filing.

An extension of time by the District Court may only be had upon approval of all
parties to suit or for good cause shown under extraordinary circumstances.

§ 1011, Time computations

In computing any period of time prescribed or allowed by this act, the day of the act, or event,
from which the designated period of time begins to run shall not be included. The last day of the
period so computed shall be included, unless it is a Saturday, a Sunday, or a legal holiday as
defined by the Oklahoma Statutes or any other day when the receiving office does not remain
open for public business until 4:00 p.m., in which event the period runs until the end of the next
day which is not a Saturday, a Sunday, or a legal holiday as defined by the Cherokee Nation, or
any other day when the receiving office does not remain open for public business until 4:00

p.m.

§ 1012. No waiver

Nothing in this Act shall be deemed as a waiver of the Cherokee Nation’s sovereign
immunity, except as to the specific suit allowed herein, for any purpose.
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§ 1013. Provisions Not Cumulative

The provistons of this Act shall not be cumulative to existing law and shall supersede any
existing law in conflict therewith.

§ 1014. Severability

The provisions of this Act are severable and if any part of the provisions hereof, or their
application to any person or circumstance, shall be held unconstitutional the decision of the
court so holding shall not affect or impair any of the remaining parts or provisions of this Act.

§ 1015. Effective Date

The provisions of this Act shall become effective thirty (30) days from and after the date of its
passage and approval,

§ 1016. Self-Help Contributions

To the extent that this Act involves programs or services to citizens of the Cherokee Nation or
others, self-help contributions shall be required, unless specifically prohibited by the funding
agency, or a watver is granted due to physical or mental incapacity of the participant to
contribute.

Enacted by the Council of the Cherokee Nation on the 13th day of November , 2017.

(Gt

> £
oe Byrd, Speake(
Council of the Cherokee Nation

ATTEST:
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Approved and signed by the Principal Chiefthis 2\ day of Ngavewoae 20 V7.

m—\
Chuck Hoskin, Jr., Secretary of State i
Cherokee Nation

YEAS AND NAYS AS RECORDED:

Rex Jordan Yea
David Walkingstick Yea
Joe Byrd ‘ Yea
Shawn Crittenden Nay
Byan Warner Yea
Mike Shambaugh Yea
Mike Dobbins Yea
E.O. “JR” Smith Yea
Buel Anglen Yea

WL AL

ill John Haker, Principal Chief

Cherokee Nation

Victoria Vazquez
Dick Lay

Keith Austin
Janees Taylor
Frankie Hargis
Harley Buzzard
Wanda Hatfield
Mary Baker Shaw

20

Yea

Yea

Yea

Yea

Absent
Yea

Yea

Yea



Al

ADMINISTRATIVE CLEARANCE Cherf)kee Natlon
Act/Resolution Proposal Form

[ ] Act Resolution

Dept/Program:
A LEGISLATIVE ACT AMENDING TITLE 51 OF
THE CHEROKEE NATION CODE ANNOTATED -
CIVIL PROCEDURE
TITLE:
Signature/lnitial Date

DEPARTMENT CONTACT:  Todd Hembree

Executive Director:

RESOLUTION PRESENTER:  Todd Hembree

Signature/Initial : Date COUNCIL SPONSOR: b‘l;\)&ﬂ \bﬂ( N~
T : : ired:

Grants/Contracts/Budgets) NARRATIVE:

Signature/Initial Date

Government Relations:

Signature/Initial Date
Administration Arproval:
Signaturellhitiy “Date

LEGISLATIVE CLEARANCE:

L & Legislative Coordinator:
]
O\
Stgnaturefinitial Date’ \ '

PR
adassbnt
oad

Signatureipytial Date

Returned to Presenter:

Date




