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§ 1. Short title

Sections 1 through 146 of this Title shall be known and may be cited as the
“Cherokee Nation General Corporation Act”. Section captions are part of the
Cherokee Nation General Corporation Act.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 1, 4 to 5.
« 1001.
Westlaw Topic No. 101.

§ 2. Scope of act

A. The provisions of the Cherokee Nation General Corporation Act shall be
applicable to every for-profit corporation, whether stock or nonstock, existing as
of the effective date of this act or thereafter formed or qualified to transact
business in Cherokee Nation, and to all securities thereof, except to the extent
that:

1. any such corporation is expressly excluded from the operation of the
Cherokee Nation General Corporation Act or portions thereof; or

2. special provisions concerning any such corporation conflict with the
provisions of the Cherokee Nation General Corporation Act, in which case
such special provisions shall govern.

B. Any conflicts with the provisions of the Cherokee Nation General Corpo-
ration Act and any tax or unclaimed property laws of Cherokee Nation shall be
governed by the tax or unclaimed property provisions, including those provi- sions
relating to personal liability of corporate officers and directors.

C. The provisions of the Cherokee Nation General Corporation Act concern-
ing qualifications of foreign corporations and providing requirements and duties
relating to such corporations shall apply to insurance companies until such times
as an Insurance Commission or similar agency to govern insurance is formed.

D. The provisions of the Cherokee Nation General Corporation Act concern-
ing qualifications of foreign corporations and providing requirements and duties
relating to such corporations shall apply to foreign transportation companies
until such time as a Corporation Commission or similar agency to govern
transportation is formed.

History
Source. LA 16-96, eff. July 15, 1996.
Library References
Corporations and Business Organizations C.J.S. Corporations §§ 1 to 13, 89 to 90, 146
¢ 1001 to 1020, 3170. to 149, 665 to 672, 968 to 970.

Westlaw Topic No. 101.

§ 3. Rights, liabilities and duties under prior statutes



All rights, privileges and immunities vested or accrued by and pursuant to
any laws enacted prior to the adoption or subsequent amendment of the
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Cherokee Nation General Corporation Act, all suits pending, all rights of action
conferred, and all duties, restrictions, liabilities and penalties imposed or
required by and pursuant to laws enacted prior to the adoption or amendment of
the Cherokee Nation General Corporation Act, shall not be impaired, diminished
or affected.

History
Source. LA 16-96, eff. July 15, 1996.

§ 4. Reserved power of Cherokee Nation to amend or repeal —Cherokee Nation
General Corporation Act part of corporation’s charter or certificate of
incorporation

The Cherokee Nation General Corporation Act may be amended or repealed at
the pleasure of the Council of Cherokee Nation, but any amendment or repeal
shall not take away or impair any remedy available pursuant to the provisions of
the Cherokee Nation General Corporation Act against any corpo- ration or its
officers for any liability which shall have been previously incurred. The Cherokee
Nation General Corporation Act and any amendments thereto shall be a part of
the charter or certificate of incorporation of every corporation except so far as the
same are inapplicable and inappropriate to the objects of the corporation. The
provisions of this section shall not affect or impair as to any corporation any
rights protected or guaranteed by the Constitution of Cherokee Nation or of the
United States.

History
Source. LA 16-96, eff. July 15, 1996.

ARTICLE 2
FORMATION

Section

5. Incorporators—How corporation formed—Purposes

6.  Certificate of incorporation—Contents

7.  Execution, acknowledgment, filing and effective date of original certificate of
incorporation and other instruments—Exceptions

8.  Certificate of incorporation—Definition

9.  Certificate of incorporation and other certificates—Evidence

10. Commencement of corporate existence

11. Powers of incorporators

12. Organization meeting of incorporators or directors named in certificate of incorpo-
ration

13. Bylaws

14. Emergency bylaws and other powers in emergency

§ 5. Incorporators —How corporation formed — Purposes

A. Any tribal citizen of Cherokee Nation pursuant to Article III, Section 1
[now Article IV, § 1] of the Cherokee Nation Constitution, Cherokee Nation, any



partnership, association or corporation in which the majority of the shares are
owned by Cherokee Nation or one or more tribal citizens may, singly or
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jointly with any person, partnership, association or corporation, and without
regard to his or their residence, domicile or place of incorporation, incorporate or
organize a corporation pursuant to the provisions of the Cherokee Nation General
Corporation Act by filing with the Office of the Principal Chief or his authorized
representative a certificate of incorporation which shall be executed,
acknowledged and filed in accordance with the provisions of 18 CNCA § 7.

B. A corporation may be incorporated or organized pursuant to the provi-
sions of the Cherokee Nation General Corporation Act to conduct or promote any
lawful business or purposes, except as may otherwise be provided by the
Constitution or other law of Cherokee Nation.

C. A corporation incorporated under the Cherokee Nation General Corpora-
tion Act must maintain its principal office in Indian Country, as defined by 18
U.S.C. § 1151 within Cherokee Nation boundaries.

History
Source. LA 16-96, eff. July 15, 1996.

United States Code
Indian country defined, see 18 U.S.C. § 1151.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 1, 4 to 5, 43 to 46, 53 to
« 1101, 1110, 1140. 55,99 to 105, 108 to 111, 113 to 116, 120 to
Westlaw Topic No. 101. 123, 131.

§ 6. Certificate of incorporation —Contents

A. The certificate of incorporation shall set forth:
1. The name of the corporation which shall contain one of the words
“association”, “company”, “corporation”, “club”, “foundation”, “fund”,

REN13 2« » &«

“Incorporated”, “institute”, “society”, “union”, “syndicate”, or “limited” or
one of the abbreviations “co.”, “corp.”, “inc.”, “Itd.”, or words or
abbreviations of like import in other languages provided that such abbrevi-
ations are written in Roman characters or letters, and which shall be such
as to distinguish it upon the records in the Office of the Principal Chief or

his authorized representative from:

a. names of other corporations organized under the laws of Cherokee
Nation then existing or which existed at any time during the preceding
three (3) years; or

b. names of foreign corporations registered in accordance with the laws
of Cherokee Nation then existing or which existed at any time during
the preceding three (3) years; or

c. names of then existing limited partnerships whether organized
pursuant to the laws of Cherokee Nation or licensed or registered as
foreign limited partnerships in Cherokee Nation; or

d. trade names or fictitious names filed with the Office of the Princi-
pal Chief or his authorized representative; or



e. corporate or limited partnership names reserved with the Office of
the Principal Chief or his authorized representative.
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2. The address, including the street, number, city and county, of the
corporation’s registered office in Cherokee Nation, and the name of the
corporation’s registered agent at such address;

3. The nature of the business or purposes to be conducted or promoted. It
shall be sufficient to state, either alone or with other businesses or pur- poses,
that the purpose of the corporation is to engage in any lawful act or activity
for which corporations may be organized under the general corpo- ration law
of Cherokee Nation, and by such statement all lawful acts and activities shall
be within the purposes of the corporation, except for express limitations, if
anys;

4. If the corporation is to be authorized to issue only one class of stock, the
total number of shares of stock which the corporation shall have authority to
issue and the par value of each of such shares, or a statement that all such
shares are to be without par value. If the corporation is to be authorized to
issue more than one class of stock, the certificate of incorpo- ration shall set
forth the total number of shares of all classes of stock which the corporation
shall have authority to issue and the number of shares of each class, and
shall specify each class the shares of which are to be without par value and
each class the shares of which are to have par value and the par value of the
shares of each such class. The provisions of this paragraph shall not apply to
corporations which are not organized for profit and which are not to have
authority to issue capital stock. In the case of such corporations, the fact that
they are not to have authority to issue capital stock shall be stated in the
certificate of incorporation. The condi- tions of membership of such
corporations shall likewise be stated in the certificate of incorporation or the
certificate may provide that the condi- tions of membership shall be stated in
the bylaws;

5. The name and mailing address of the incorporator or incorporators;

6. If the powers of the incorporator or incorporators are to terminate upon
the filing of the certificate of incorporation, the names and mailing addresses
of the persons who are to serve as directors until the first annual meeting of
shareholders or until their successors are elected and qualify; and

B. In addition to the matters required to be set forth in the certificate of
incorporation pursuant to the provisions of subsection (A) of this section, the
certificate of incorporation may also contain any or all of the following matters:

1. Any provision for the management of the business and for the conduct of
the affairs of the corporation, and any provision creating, defining, limiting
and regulating the powers of the corporation, the directors, and the
shareholders, or any class of the shareholders, or the members of a nonstock
corporation, if such provisions are not contrary to the laws of Cherokee
Nation. Any provision which is required or permitted by any provision of the
Cherokee Nation General Corporation Act to be stated in the bylaws may
instead be stated in the certificate of incorporation;

2. The following provisions, in substantially the following form: “Whenev-
er a compromise or arrangement is proposed between this corporation and its
creditors or any class of them and/or between this corporation and its
shareholders or any class of them, the District Court of Cherokee Nation,
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on the application in a summary way of this corporation or of any creditor or
shareholder thereof or on the application of any receiver or receivers
appointed for this corporation under the provisions of 18 CNCA § 106 or on
the application of trustees in dissolution or of any receiver or receivers
appointed for this corporation under the provisions of 18 CNCA § 100, may
order a meeting of the creditors or class of creditors, and/or of the
shareholders or class of shareholders of this corporation, as the case may be,
to be summoned in such manner as the Court directs. If a majority in number
representing three-fourths (3/4) in value of the creditors or class of creditors,
and/or of the shareholders or class of shareholders of this corporation, as the
case may be, agree to any compromise or arrangement and to any
reorganization of this corporation as a consequence of such compromise or
arrangement, the compromise or arrangement and the reorganization, if
sanctioned by the Court to which the application has been made, shall be
binding on all the creditors or class of creditors, and/or on all the
shareholders or class of shareholders, of this corporation, as the case may be,
and also on this corporation.”;

3. Such provisions as may be desired granting to the holders of the stock of
the corporation, or the holders of any class or series of a class thereof, the
preemptive right to subscribe to any or all additional issues of stock of the
corporation of any or all classes or series thereof, or to any securities of the
corporation convertible into such stock. No shareholder shall have any
preemptive right to subscribe to an additional issue of stock or to any security
convertible into such stock unless, and except to the extent that, such right
is expressly granted to him in the certificate of incorporation. Preemptive
rights, if granted, shall not extend to fractional shares;

4. Provisions requiring, for any corporate action, the vote of a larger portion
of the stock or of any class or series thereof, or of any other securities having
voting power, or a larger number of the directors, than is required by the
provisions of the Cherokee Nation General Corporation Act;

5. A provision limiting the duration of the corporation’s existence to a
specified date; otherwise, the corporation shall have perpetual existence;

6. A provision imposing personal liability for the debts of the corporation
on its shareholders or members to a specified extent and upon specified
conditions; otherwise, the shareholders or members of a corporation shall not
be personally liable for the payment of the corporation’s debts, except as they
may be liable by reason of their own conduct or acts;

7. A provision eliminating or limiting the personal liability of a director to
the corporation or its shareholders for monetary damages for breach of
fiduciary duty as a director, provided that such provision shall not elimi- nate
or limit the liability of a director:

a. for any breach of the director’s duty of loyalty to the corporation or
its shareholders; or

b. for acts or omissions not in good faith or which involve intentional
misconduct or a knowing violation of law; or

c. under 18 CNCA § 53; or



FORMATION 18 CNCA §7

d. for any transaction from which the director derived an improper
personal benefit.

No such provision shall eliminate or limit the liability of a director for any
act or omission occurring prior to the date when such provision becomes
effective.

C. It shall not be necessary to set forth in the certificate of incorporation any
of the powers conferred on corporations by the provisions of the Cherokee Nation
General Corporation Act.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Change of location of registered office; change of registered agent, see 18 CNCA § 23.

Compromise or arrangement between corporation and creditors or shareholders, see 18 CNCA
§117.

Merger of parent corporation and subsidiary or subsidiaries, see 18 CNCA § 83.

Resignation of registered agent coupled with appointment of successor, see 18 CNCA § 25.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 46 to 49, 56 to 59, 63
« 1162. to 64, 77 to 90.
Westlaw Topic No. 101.

§ 7. Execution, acknowledgment, filing and effective date of original certifi-
cate of incorporation and other instruments — Exceptions

A. Whenever any provision of the Cherokee Nation General Corporation Act
requires any instrument to be filed in accordance with the provisions of this
section or with the provisions of the Cherokee Nation General Corporation Act,
such instrument shall be executed as follows:

1. The certificate of incorporation and any other instrument to be filed
before the election of the initial board of directors, if the initial directors were
not named in the certificate of incorporation, shall be signed by the
incorporator or incorporators;

2. All other instruments shall be signed:

a. by the chairman or vice-chairman of the board of directors, or by the
president, or by a vice-president, and attested by the secretary or an
assistant secretary; or by such officers as may be duly authorized to
exercise the duties, respectively, ordinarily exercised by the president or
vice-president and by the secretary or assistant secretary of a
corporation;

b. ifit appears from the instrument that there are no such officers, then
by a majority of the directors or by such directors as may be designated
by the board;

c. if it appears from the instrument that there are no such officers or
directors, then by the holders of record, or such of them as may be
designated by the holders of record, of a majority of all outstanding
shares of stock; or



d. by the holders of record of all outstanding shares of stock.
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B. Whenever any provision of the Cherokee Nation General Corporation Act
requires any instrument to be acknowledged, such requirement is satisfied by
either:

1. The formal acknowledgment by the person or one of the persons signing
the instrument that it is his act and deed or the act and deed of the
corporation, as the case may be, and that the facts stated therein are true.
Such acknowledgment shall be made before a person who is authorized by
the law of the place of execution to take acknowledgments of deeds and who,
if he has a seal of office, shall affix it to the instrument; or

2. The signature, without more, of the person or persons signing the
instrument, in which case such signature or signatures shall constitute the
affirmation or acknowledgment of the signatory, under penalties of perjury,
that the instrument is his act and deed or the act and deed of the corporation,
as the case may be, and that the facts stated therein are true.

C. Whenever any provision of the Cherokee Nation General Corporation Act
requires any instrument to be filed in accordance with the provisions of this
section or with the provisions of the Cherokee Nation General Corporation Act,
such requirement means that:

1. Two signed instruments, one of which may be a conformed copy, shall be
delivered to the Office of the Principal Chief or his authorized represen-
tative;

2. All corporate franchise taxes authorized by law to be collected by the
Cherokee Nation Tax Commission shall be tendered to the Cherokee Nation
Tax Commission as prescribed by 68 CNCA § 1201 et seq.;

3. All fees authorized by law to be collected by the Office of the Principal
Chief or his authorized representative in connection with the filing of the
instrument shall be tendered to the Office of the Principal Chief or his
authorized representative; and

4. Upon delivery of the instrument, and upon tender of the required taxes
and fees, the Office of the Principal Chief or his authorized representative
shall certify that the instrument has been filed in his office by endorsing upon
the signed instrument the word “Filed”, and the date of its filing. This
endorsement is the “filing date” of the instrument, and is conclusive of the
date of its filing in the absence of actual fraud. Upon request, the Office of
the Principal Chief or his authorized representative shall also endorse the
hour that the instrument was filed, which endorsement shall be conclusive
of the hour of its filing in the absence of actual fraud. The Office of the
Principal Chief or his authorized representative shall thereupon file and
index the endorsed instrument.

D. Any instrument filed in accordance with the provisions of subsection (C) of
this section shall be effective upon its filing date. Any instrument may provide
that it is not to become effective until a specified date subsequent to the time it
is filed, but such date shall not be later than a time on the ninetieth (90th) day
after the date of its filing.

E. If another section of the Cherokee Nation General Corporation Act
specifically prescribes a manner of executing, acknowledging or filing a speci- fied



instrument or a time when such instrument shall become effective which
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differs from the corresponding provisions of this section, then the provisions of
such other section shall govern.

F. Whenever any instrument authorized to be filed with the Office of the
Principal Chief or his authorized representative under any provision of this title
has been so filed and is an inaccurate record of the corporate action therein
referred to, or was defectively or erroneously executed, sealed or acknowl- edged,
such instrument may be corrected by filing with the Office of the Principal Chief
or his authorized representative a certificate of correction of such instrument
which shall be executed, acknowledged and filed in accor- dance with the
provisions of this section. The certificate of correction shall specify the inaccuracy
or defect to be corrected and shall set forth the portion of the instrument in
corrected form. The corrected instrument shall be effective as of the date the
original instrument was filed, except as to those persons who are substantially
and adversely affected by the correction and as to those persons the corrected
instrument shall be effective from the filing date of the corrected instrument.

G. If any instrument authorized to be filed with the Office of the Principal
Chief or his authorized representative pursuant to any provision of this title is
filed inaccurately, defectively or erroneously executed, sealed or acknowledged,
or otherwise defective in any respect, the Office of the Principal Chief or his
authorized representative shall have no liability to any person for the preclear-
ance for filing, the acceptance for filing, or the filing and indexing of such
instrument by the filing and indexing of such instrument by the Office of the
Principal Chief or his authorized representative.

H. Any signature on any instrument authorized to be filed with the Office of
the Principal Chief or his authorized representative under any provisions of this
Title may be a facsimile.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Additional requirements in case of change of name, mailing address, authorized capital or business
purpose, or merger or consolidation, see 18 CNCA § 131.

Amendment of certificate of incorporation after receipt of payment for stock; nonstock corpora-
tions, see 18 CNCA § 77.

Amendment of certificate of incorporation before receipt of payment for stock, see 18 CNCA § 76.

Bankruptcy proceedings under a statute of the United States; effectuation, see 18 CNCA § 118.

Change of location of registered office; change of registered agent, see 18 CNCA § 23.

Change of registered agent upon whom process may be served, see 18 CNCA § 133.

Classes and series of stock; rights, etc., see 18 CNCA § 32.

Dissolution before the issuance of shares or beginning business; procedure, see 18 CNCA § 95.

Dissolution of joint venture corporation having two shareholders, see 18 CNCA § 94.

Dissolution; procedure, see 18 CNCA § 96.

Foreign corporations; definition; qualification to do business in Cherokee Nation; procedure, see 18
CNCA § 130.

Merger of parent corporation and subsidiary or subsidiaries, see 18 CNCA § 83.

Merger or consolidation of domestic and foreign corporations; service of process upon surviving or
resulting corporation, see 18 CNCA § 82.

Merger or consolidation of domestic corporation and limited partnership, see 18 CNCA § 90.2.

Merger or consolidation of domestic corporations, see 18 CNCA § 81.

Merger or consolidation of domestic nonstock, not for profit corporations, see 18 CNCA § 84.

Officers; titles, duties, selection, term; failure to elect; vacancies, see 18 CNCA § 28.
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Renewal, revival, extension and restoration of certificate of incorporation, see 18 CNCA § 120.
Resignation of registered agent coupled with appointment of successor, see 18 CNCA § 25.
Restated certificate of incorporation, see 18 CNCA § 80.

Retirement of stock, see 18 CNCA § 78.

Revocation of voluntary dissolution, see 18 CNCA § 119.

Share acquisitions, see 18 CNCA § 90.1.

Trade names, see 18 CNCA § 140.

Library References
Corporations and Business Organizations C.J.S. Corporations §§ 46 to 49, 56 to 59, 63
« 1162. to 64, 77 to 90.

Westlaw Topic No. 101.

§ 8. Certificate of incorporation — Definition

The term “certificate of incorporation”, as used in the Cherokee Nation General
Corporation Act, unless the context requires otherwise, includes not only the
original certificate of incorporation filed to create a corporation but also all other
certificates, agreements of merger or consolidation, plans of reorganization, or
other instruments, howsoever designated, which are filed pursuant to the
provisions of 18 CNCA §§ 6, 23 through 26, 32, 76 through 87, or 118, or any other
section of this Title, and which have the effect of amending or supplementing in
some respect a corporation’s original certificate of incor- poration.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 48, 56.
« 1163.
Westlaw Topic No. 101.

§ 9. Certificate of incorporation and other certificates — Evidence

A copy of a certificate of incorporation, or of a restated certificate of
incorporation, or of any other certificate which has been filed in the Office of the
Principal Chief or his authorized representative as required by any provi- sion of
this title, when duly certified by the Office of the Principal Chief or his authorized
representative, shall be received in all courts, public offices, and official bodies as
prima facie evidence of:

1. Due execution, acknowledgment and filing of the instrument;

2. Observance and performance of all acts and conditions necessary to have
been observed and performed precedent to the instrument becoming
effective; and

3. Of any other facts required or permitted by law to be stated in the
instrument.

History
Source. LA 16-96, eff. July 15, 1996.



ibrary References

Corporations and Business Organizations Westlaw Topic No. 101.
« 1166.
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C.J.S. Corporations §§ 46 to 47, 49, 63 to 64.

§ 10. Commencement of corporate existence

Upon the filing with the Office of the Principal Chief or his authorized
representative of the certificate of incorporation, executed and acknowledged in
accordance with the provisions of 18 CNCA § 7, the incorporator or incorpo- rators
who signed the certificate, and his or their successors and assigns, from the date
of such filing, shall be and constitute a body corporate by the name set forth in
the certificate, subject to the provisions of 18 CNCA § 7(D) and subject to
dissolution or other termination of its existence as provided for in the Cherokee
Nation General Corporation Act.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 46 to 47, 49, 63 to 64.
« 1166.

Westlaw Topic No. 101.

§ 11. Powers of incorporators

If the persons who are to serve as directors until the first annual meeting of
shareholders have not been named in the certificate of incorporation, the
incorporator or incorporators, until the directors are elected, shall manage the
affairs of the corporation and may do whatever is necessary and proper to perfect
the organization of the corporation, including the adoption of the original bylaws
of the corporation and the election of directors.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 46 to 47, 49, 63 to 64,
« 1166, 1720. 518 to 520, 530.
Westlaw Topic No. 101.

§ 12. Organization meeting of incorporators or directors named in certifi-
cate of incorporation

A. After the filing of the certificate of incorporation, an organization meet- ing
of the incorporator or incorporators, or of the board of directors if the initial
directors were named in the certificate of incorporation, shall be held either
within or without Cherokee Nation at the call of a majority of the incorporators
or directors, as the case may be, for the purposes of adopting bylaws, electing
directors if the meeting is of the incorporators, to serve or hold office until the
first annual meeting of shareholders or until their successors are elected and
qualify, electing officers if the meeting is of the directors, doing any other or
further acts to perfect the organization of the corporation, and transacting such
other business as may come before the meeting.



B. The persons calling the meeting shall give to each other incorporator or
director, as the case may be, at least two (2) days’ written notice thereof by any
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usual means of communication, which notice shall state the time, place and
purposes of the meeting as fixed by the persons calling it. Notice of the meeting
need not be given to anyone who attends the meeting or who signs a waiver of
notice either before or after the meeting.

C. Any action permitted to be taken at the organization meeting of the
incorporators or directors, as the case may be, may be taken without a meeting if
each incorporator or director, where there is more than one, or the sole
incorporator or director where there is only one, signs an instrument which states
the action so taken.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations § 52.
« 1181.
Westlaw Topic No. 101.

§ 13. Bylaws

A. The original or other bylaws of a corporation may be adopted, amended or
repealed by the incorporators, by the initial directors if they were named in the
certificate of incorporation, or, before a corporation has received any payment for
any of its stock, by its board of directors. After a corporation has received any
payment for any of its stock, the power to adopt, amend or repeal bylaws shall be
in the shareholders entitled to vote, or, in the case of a nonstock corporation, in
its members entitled to vote; provided, however, any corpora- tion, in its
certificate of incorporation, may confer the power to adopt, amend or repeal
bylaws upon the directors or, in the case of a nonstock corporation, upon its
governing body by whatever name designated. The fact that such power has been
so conferred upon the directors or governing body, as the case may be, shall not
divest the shareholders or members of the power, nor limit their power to adopt,
amend or repeal bylaws.

B. The bylaws may contain any provision, not inconsistent with law or with
the certificate of incorporation, relating to the business of the corporation, the
conduct of its affairs, and its rights or powers or the rights or powers of its
shareholders, directors, officers or employees.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 154 to 171.
« 1258.
Westlaw Topic No. 101.

§ 14. Emergency bylaws and other powers in emergency
A. The board of directors of any corporation may adopt emergency bylaws,



subject to repeal or change by action of the shareholders, which, notwithstand-
ing any different provision in the Cherokee Nation General Corporation Act, in
the certificate of incorporation, or bylaws, shall be operative during any
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emergency resulting from an attack on the United States or on a locality in which
the corporation conducts its business or customarily holds meetings of its board
of directors or its shareholders, or during any nuclear or atomic disaster, or
during the existence of any catastrophe, or other similar emergency condition, as
a result of which a quorum of the board of directors or a standing committee
thereof cannot readily be convened for action. The emergency bylaws may make
any provision that may be practical and necessary for the circumstances of the
emergency, including provisions that:
1. A meeting of the board of directors or a committee thereof may be called
by an officer or director in such manner and under such conditions as shall
be prescribed in the emergency bylaws;
2. The director or directors in attendance at the meeting, or any greater
number fixed by the emergency bylaws, shall constitute a quorum; and
3. The officers or other persons designated on a list approved by the board
of directors before the emergency, all in such order of priority and subject to
such conditions and for such period of time, not longer than reasonably
necessary after the termination of the emergency, as may be provided in the
emergency bylaws or in the resolution approving the list, shall, to the extent
required to provide a quorum at any meeting of the board of directors, be
deemed directors for such meeting.

B. The board of directors, either before or during any such emergency, may
provide, and from time to time modify, lines of succession in the event that during
such emergency any or all officers or agents of the corporation shall for any reason
be rendered incapable of discharging their duties.

C. The board of directors, either before or during any such emergency, may,
effective in the emergency, change the head office or designate several alterna-
tive head offices or regional offices, or authorize the officers to do so.

D. No officer, director or employee acting in accordance with any emergen- cy
bylaws shall be liable except for willful misconduct.

E. To the extent not inconsistent with any emergency bylaws so adopted, the
bylaws of the corporation shall remain in effect during any emergency and upon
its termination the emergency bylaws shall cease to be operative.

F. Unless otherwise provided in emergency bylaws, notice of any meeting of
the board of directors during such an emergency may be given only to such of the
directors as it may be feasible to reach at the time and by such means as may be
feasible at the time, including publication or radio.

G. To the extent required to constitute a quorum at any meeting of the board
of directors during such an emergency, the officers of the corporation who are
present shall, unless otherwise provided in emergency bylaws, be deemed, in
order of rank and within the same rank in order of seniority, directors for such
meeting.

H. Nothing contained in this section shall be deemed exclusive of any other
provisions for emergency powers consistent with other sections of the Cherokee
Nation General Corporation Act which have been or may be adopted by
corporations created pursuant to the provisions of the Cherokee Nation General
Corporation Act.
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History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 154 to 171.
« 1258.
Westlaw Topic No. 101.

ARTICLE 3
POWERS

Section
15. General powers
16. Specific powers

17. Powers respecting securities of other corporations or entities
18. Monthly cash dividend
19, 20. Reserved

§ 15. General powers

In addition to the powers enumerated in 18 CNCA § 16, every corporation, its
officers, directors and shareholders shall possess and may exercise all the powers
and privileges granted by the provisions of the Cherokee Nation General
Corporation Act or by any other law or by its certificate of incorpo- ration,
together with any powers incidental thereto, so far as such powers and privileges
are necessary or convenient to the conduct, promotion or attainment of the
business or purposes set forth in its certificate of incorporation.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 377 to 379, 385, 562
« 1520, 1810, 2250. to 565, 651, 673.
Westlaw Topic No. 101.

§ 16. Specific powers

Every corporation created pursuant to the provisions of the Cherokee Nation
General Corporation Act shall have power to:

1. Have perpetual succession by its corporate name, unless a limited period
of duration is stated in its certificate of incorporation;

2. Sue and be sued in all courts and participate, as a party or otherwise, in
any judicial, administrative, arbitrative or other proceeding, in its corporate
name;

3. Have a corporate seal, which may be altered at pleasure, and use the
same by causing it, or a facsimile thereof, to be impressed or affixed or in any



other manner reproduced;

4. Purchase, receive, take by grant, gift, devise, bequest or otherwise, lease
or otherwise acquire, own, hold, improve, employ, use and otherwise deal in
and with real or personal property, or any interest therein, wherev-
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er situated and to sell, convey, lease, exchange, transfer or otherwise dispose
of, or mortgage or pledge, all or any of its property and assets, or any interest
therein, wherever situated, subject to the limitations prescribed by 18 CNCA
§ 20;

5. Appoint or elect such officers and agents as the business of the
corporation requires and to pay or otherwise provide for them suitable
compensation;

6. Adopt, amend and repeal bylaws;

7. Wind up and dissolve itself in the manner provided for in the Cherokee
Nation General Corporation Act;

8. Conduct its business, carry on its operations, and have offices and
exercise its powers within or without Cherokee Nation;

9. Make donations for the public welfare or for charitable, scientific or
educational purposes, and in time of war or other national emergency in aid
thereof;

10. Be an incorporator, promoter or manager of other corporations of
any type or kind;

11. Participate with others in any corporation, partnership, limited part-
nership, joint venture or other association of any kind, or in any transac- tion,
undertaking or arrangement which the participating corporation would have
power to conduct by itself, whether or not such participation involves sharing
or delegation of control with or to others;

12. Transact any lawful business which the corporation’s board of di-
rectors shall find to be in aid of governmental authority;

13. Make contracts, including contracts of guaranty and suretyship, incur
liabilities, borrow money at such rates of interest as the corporation may
determine, issue its notes, bonds and other obligations, and secure any of its
obligations by mortgage, pledge or other encumbrance of all or any of its
property, franchises and income, and make contracts of guaranty and
suretyship which are necessary or convenient to the conduct, promotion or
attainment of the business of:

a. a corporation, all of the outstanding stock of which is owned, directly
or indirectly, by the contracting corporation;

b. a corporation which owns, directly or indirectly, all of the out-
standing stock of the contracting corporation; or

c. acorporation, all of the outstanding stock of which is owned, directly
or indirectly, by a corporation which owns, directly or indi- rectly, all of
the outstanding stock of the contracting corporation, which contracts of
guaranty and suretyship shall be deemed to be necessary or convenient
to the conduct, promotion or attainment of the business of the
contracting corporation, and to make other contracts of guaranty and
suretyship which are necessary or convenient to the conduct, promotion
or attainment of the business of the contracting corporation;

14. Lend money for its corporate purposes, invest and reinvest its funds,
and take, hold and deal with real and personal property as security for the
payment of funds so loaned or invested;
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15. Pay pensions and establish and carry out pension, profit sharing, stock
option, stock purchase, stock bonus, retirement, benefit, incentive and
compensation plans, trusts and provisions for any or all of its di- rectors,
officers, and employees, and for any or all of the directors, officers, and
employees of its subsidiaries;

16. Provide insurance for its benefit on the life of any of its directors,
officers, or employees, or on the life of any shareholder for the purpose of
acquiring at his death shares of its stock owned by such shareholder;

17. Provided that corporations in which Cherokee Nation is the sole or
majority shareholder cannot give, pledge or loan its credit to any individu-
al, firm, company, corporation or association without prior approval of the
Cherokee Nation Tribal Council. The Tribal Council shall develop proce-
dures to facilitate this act without interfering with the daily operations of
tribally-owned corporations or businesses. The Tribal Council hereby pre-
approves a corporation in which Cherokee Nation is majority shareholder to
make purchases of real property in an amount not to exceed Six Million
Dollars ($6,000,000.00) in the aggregate during a fiscal year. Said corpora-
tion shall acquire Tribal Council approval to make additional purchases of
real property in excess of the six million dollar fiscal year limit. Said tribal
corporation through its officers shall report to the Executive and Finance
Committee of Cherokee Nation Tribal Council on the status of real property
acquisitions.

Sunset Provision

The amendment by LA 53-12, increasing the limit on real property
purchases from Six Million Dollars to Fifteen Million Dollars, was in
effect for only nine months and reverted back on October 1, 2013.

History

Source. LA 16-96, eff. July 15, 1996. Amended. LA 4-04, eff. February 23, 2004.
Amended. LA 2-03, eff. January 20, 2003. Amended. LA 53-12, eff. December 27, 2012.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 1, 4 to 5, 377 to 379,
« 1007, 1520, 1810, 2250. 385, 562 to 565, 651, 673.
Westlaw Topic No. 101.

§ 17. Powers respecting securities of other corporations or entities

A. Any corporation organized under the laws of Cherokee Nation may
guarantee, purchase, take, receive, subscribe for or otherwise acquire; own, hold,
use or otherwise employ; sell, lease, exchange, transfer, or otherwise dispose of;
mortgage, lend, pledge or otherwise deal in and with, bonds and other obligations
of, or shares or other securities or interests in, or issued by, any other domestic
or foreign corporation, partnership, association, or individ- ual, or by any
government or agency or instrumentality thereof, subject to the limitation
prescribed in subsection (B) of this section. A corporation while the owner of any
such securities may exercise all the rights, powers and privileges of ownership,



including the right to vote.

B. No trust company, or bank or banking company shall own, hold, or control,
in any manner whatever, the stock of any other trust company or bank
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or banking company, except such stock as may be pledged in good faith to secure
bona fide indebtedness, acquired upon foreclosure, execution sale, or otherwise
for the satisfaction of debt; and such stock shall be disposed of in the time and
manner hereinbefore provided.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 737, 748, 750.
« 2420, 2440.

Westlaw Topic No. 101.

§ 18. Monthly cash dividend

Those for-profit corporations in which Cherokee Nation is the sole or majori- ty
shareholder, and that are incorporated under Cherokee Nation law, shall issue a
monthly cash dividend in the amount of thirty-five percent (35%) of net income.
Five percent (5%) of said dividend will be set aside exclusively for contract health
services for Cherokee Nation citizens, including, but not limited to, eyeglasses,
dentures, prostheses, cancer treatments and hearing aids provid- ed the amount
of increase (over current thirty percent [30%]) is conditioned upon CNE and CNB
remaining in compliance with the financial covenants of any credit agreement
and guaranty. In addition, the Board of Directors of such corporations will have
the discretion to declare any special quarterly dividend that they deem
appropriate. Funds expended under this section shall be expended to Cherokee
Nation citizens who reside anywhere within the four- teen- (14) county
jurisdictional area.



Source. LA 2-03, eff. January 20, 2003.
Amended. LA 4-04, eff. February 23, 2004.

§§ 19, 20. Reserved

ARTICLE 4
REGISTERED OFFICE AND REGISTERED AGENT

Section

21. Registered office in Cherokee Nation—Principal office or place of business in
Cherokee Nation

22. Registered agent in Cherokee Nation—Resident agent

23. Change of location of registered office—Change of registered agent

24. Change of address or name of registered agent

25. Resignation of registered agent coupled with appointment of successor

26. Resignation of registered agent not coupled with appointment of successor—
Absence of registered agent

§ 21. Registered office in Cherokee Nation — Principal office or place of
business in Cherokee Nation

A. Every corporation shall have and maintain in Cherokee Nation a regis-
tered office which may, but need not be, the same as its place of business.
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B. Whenever the term “corporation’s principal office or place of business in
Cherokee Nation” or “principal office or place of business of the corporation in
Cherokee Nation”’, or other term of like import, is or has been used in a
corporation’s certificate of incorporation, or in any other document, or in any
statute, it shall be deemed to mean and refer to, unless the context indicates
otherwise, the corporation’s registered office required by this section. It shall not
be necessary for any corporation to amend its certificate of incorporation or any
other document to comply with the provisions of this section.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 146 to 149, 679.
¢ 1254.

Westlaw Topic No. 101.

§ 22. Registered agent in Cherokee Nation —Resident agent

A. Every domestic corporation shall have and maintain in Cherokee Nation a
registered agent, which agent may be either an individual resident in the state
whose business office is identical with the corporation’s registered office, or a
domestic corporation, which may be itself, or a foreign corporation authorized to
transact business in Cherokee Nation, having a business office identical with
such registered office.

B. Every foreign corporation qualified to transact business in Cherokee
Nation shall have and maintain the Office of the Principal Chief or his authorized
representative as its registered agent in Cherokee Nation. In addi- tion, such
foreign corporation may have and maintain in Cherokee Nation a registered
agent, which agent may be either an individual resident of Cherokee Nation
whose business office is identical with the corporation’s registered office, or a
domestic corporation, or a foreign corporation authorized to transact business
in Cherokee Nation, having a business office identical with such registered office;
provided that if such additional registered agent is designated, service of process
shall be on such agent and not on the Office of the Principal Chief or his
authorized representative.

C. Whenever the term “resident agent” or “resident agent in charge of a
corporation’s principal office or place of business in Cherokee Nation”, or other
term of like import which refers to a corporation’s agent required by statute to be
located in Cherokee Nation, is or has been used in a corporation’s certificate of
incorporation, or in any other document, or in any statute, it shall be deemed to
mean and refer to, unless the context indicates otherwise, the corporation’s
registered agent required by this section. It shall not be necessary for any
corporation to amend its certificate of incorporation or any other document to

History

Source. LA 16-96, eff. July 15, 1996.

404



comply with the provisions of this section.

History

Source. LA 16-96, eff. July 15, 1996.
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Library References

Corporations and Business Organizations C.J.S. Corporations § 679.
« 1257.

Westlaw Topic No. 101.

§ 23. Change of location of registered office — Change of registered agent

Any corporation, by resolution of its board of directors, may change the location
of its registered office in Cherokee Nation to any other place in Cherokee Nation.
By like resolution, the registered agent of a corporation may be changed to any
other person or corporation, including itself. In either such case, the resolution
shall be as detailed in its statement as is required by the provisions of 18 CNCA
§ 6(A)(2). Upon the adoption of such a resolution, a certificate certifying the
change shall be executed, acknowledged and filed in accordance with the
provisions of 18 CNCA § 7.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Powers of incorporators, see 18 CNCA § 11.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 146 to 149, 679.
« 1256, 1257.
Westlaw Topic No. 101.

§ 24. Change of address or name of registered agent

A. A registered agent may change the address of the registered office of the
corporation or corporations for which he is the registered agent to another
address in Cherokee Nation by filing with the Office of the Principal Chief or his
authorized representative a certificate in the name of each affected corpora- tion,
executed and acknowledged by such registered agent, setting forth the name of
the corporation represented by such registered agent, the address at which the
registered office for the corporation has been maintained, the new address to
which the registered office will be changed as of a given date and at which new
address such registered agent will thereafter maintain the registered office for
the corporation recited in the certificate.

B. In the event of a change of name of any person or corporation acting as
registered agent in Cherokee Nation, such registered agent shall file with the
Office of the Principal Chief or his authorized representative a certificate in the
name of each affected corporation, executed and acknowledged by such regis-
tered agent, setting forth the new name of such registered agent, the name of such
registered agent before it was changed, the name of the corporation represented

History

Source. LA 16-96, eff. July 15, 1996.
406



by such registered agent, and the address at which such registered agent has
maintained the registered office for the corporation.

History

Source. LA 16-96, eff. July 15, 1996.
407
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Cross References

Powers of incorporators, see 18 CNCA § 11.

Library References

Corporations and Business Organizations C.J.S. Corporations § 679.
« 1257.
Westlaw Topic No. 101.

§ 25. Resignation of registered agent coupled with appointment of successor

The registered agent of one or more corporations may resign and appoint a
successor registered agent by filing in the name of each affected corporation a
certificate with the Office of the Principal Chief or his authorized representa- tive,
stating the name and address of the successor agent, in accordance with the
provisions of 18 CNCA § 6(A)(2). There shall be attached to each such certificate
a statement of the affected corporation ratifying and approving such change of
registered agent. Each such statement shall be executed and ac- knowledged in
accordance with the provisions of 18 CNCA § 7. Upon such filing, the successor
registered agent shall become the registered agent of each corporation which has
ratified and approved each substitution and the succes- sor registered agent’s
address, as stated in each certificate, shall become the address of each such
corporation’s registered office in Cherokee Nation. The Office of the Principal
Chief or his authorized representative shall then issue his certificate that the
successor registered agent has become the registered agent of the corporation so
ratifying and approving such change, and setting out the names of such
corporation.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Payment and distribution to claimants and shareholders, see 18 CNCA § 100.2.
Powers of incorporators, see 18 CNCA § 11.

Library References

Corporations and Business Organizations C.J.S. Corporations § 679.
« 1257.
Westlaw Topic No. 101.

§ 26. Resignation of registered agent not coupled with appointment of
successor — Absence of registered agent

A. The registered agent of one or more corporations may resign without
appointing a successor by filing in the name of each affected corporation a
certificate with the Office of the Principal Chief or his authorized representa- tive;
but such resignation shall not become effective until sixty (60) days after each
certificate is filed. There shall be included in the certificate a statement of such
registered agent, if an individual, or of the president, a vice-president, or the

secretary thereof, if a corporation, that 8% least thirty (30) days prior to the date
4



of the filing of the certificate, due notice of the resignation of the registered agent
was sent by certified or registered mail to the corporation for which such
registered agent was acting, at the principal office thereof, if known to the
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registered agent or, if not, to the last-known address of the attorney or other
individual at whose request the registered agent was appointed for such
corporation and such address shall be specified therein.

B. After receipt of the notice of the resignation of its registered agent provided
for in subsection (A) of this section, the corporation for which such registered
agent was acting shall obtain and designate a new registered agent to take the
place of the registered agent so resigning in the same manner as provided for in
18 CNCA § 23 for change of registered agent. If such corpora- tion, being a
corporation of Cherokee Nation, fails to obtain and designate a new registered
agent prior to the expiration of the period of sixty (60) days after the filing by the
registered agent of the certificate of resignation, the Office of the Principal Chief
or his authorized representative shall be deemed to be the registered agent of
such corporation until a new registered agent is designated. The Office of the
Principal Chief or his authorized representative shall charge the fee prescribed
by 18 CNCA § 23 for acting as registered agent.

C. If a corporation has no registered agent or the registered agent cannot be
found, then service on the corporation may be made by serving the Office of the
Principal Chief or his authorized representative as its agent as provided in 12
CNCA and in Rule 4 of the Federal Rules of Civil Procedure.

History
Source. LA 16-96, eff. July 15, 1996.
Cross References

Liability of shareholders of dissolved corporations, see 18 CNCA § 100.3.
Powers of incorporators, see 18 CNCA § 11.

United States Code

Summons, see Rule 4, 28 U.S.C.

Library References

Corporations and Business Organizations C.J.S. Corporations § 679.
« 1257.

Westlaw Topic No. 101.

ARTICLE 5
DIRECTORS AND OFFICERS

Section

27. Board of directors—Powers—Number—Qualifications—Terms and quorum— com-
mittees—Classes of directors—Reliance upon books—Action without meeting, etc.

28. Officers; titles, duties, selection, term; failure to elect; vacancies

29. Loans to employees and officers; guaranty of obligations of employees and officers
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30. Interested directors; quorum
31. Indemnification of officers, directors, employees and agents; insurance
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§ 27. Board of directors—Powers—Number—Qualifications—Terms and
quorum— committees —Classes of directors —Reliance upon books—
Action without meeting, etc.

A. The business and affairs of every corporation organized in accordance with
the provisions of the Cherokee Nation General Corporation Act shall be managed
by or under the direction of a board of directors, except as may be otherwise
provided for in the Cherokee Nation General Corporation Act or in its certificate
of incorporation. If any such provision is made in the certificate of incorporation,
the powers and duties conferred or imposed upon the board of directors by the
provisions of the Cherokee Nation General Corporation Act shall be exercised or
performed to such extent and by such person or persons as shall be provided in
the certificate of incorporation.

B. The board of directors of a corporation shall consist of one or more
members. The number of directors shall be fixed by or in the manner provided for
in the bylaws, unless the certificate of incorporation fixes the number of directors,
in which case a change in the number of directors shall be made only by
amendment of the certificate. Directors need not be shareholders unless so
required by the certificate of incorporation or the bylaws. The certificate of
incorporation or bylaws may prescribe other qualifications for directors. Each
director shall hold office until his successor is elected and qualified or until his
earlier resignation or removal. Provided, that a director shall not serve more than
four (4) consecutive years without confirmation by the Tribal Council to a
corporation whose majority shareholder is Cherokee Nation. Any director may
resign at any time upon written notice to the corporation. A majority of the total
number of directors shall constitute a quorum for the transaction of business
unless the certificate of incorporation or the bylaws require a greater number.
Unless the certificate of incorporation provides otherwise, the bylaws may provide
that a number less than a majority shall constitute a quorum which in no case
shall be less than one-third (1/3) of the total number of directors except that when
a board of one director is authorized under the provisions of this section, then one
director shall constitute a quorum. The vote of the majority of the directors
present at a meeting at which a quorum is present shall be the act of the board of
directors unless the certificate of incorporation or the bylaws shall require a vote
of a greater number.

C. The board of directors, by resolution passed by a majority of the whole
board, may designate one or more committees, each committee to consist of one
or more of the directors of the corporation. The board may designate one or more
directors as alternate members of any committee, who may replace any absent
or disqualified member at any meeting of the committee. The bylaws may provide
that in the absence or disqualification of a member of a commit- tee, the member
or members thereof present at any meeting and not disquali- fied from voting,
whether or not he or they constitute a quorum, may unani- mously appoint
another member of the board of directors to act at the meeting in the place of any
such absent or disqualified member. Any such committee, to the extent provided
in the resolution of the board of directors, or in the bylaws of the corporation,
shall have and may exercise all the powers and authority of the board of directors
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corporation, and may authorize the seal of the corporation to be affixed to all
papers which may require it; but no such committee shall have the power or
authority in reference to amending the certificate of incorporation (except that a
committee, to the extent authorized in the resolution or resolution providing for
the issuance of shares of stock adopted by the board of directors as provided for
in 18 CNCA § 32(A), may fix the designations and any of the preferences or rights
of such shares relating to dividends, redemption, dissolution, any distri- bution
of assets of the corporation or the conversion into, or the exchange of such shares
for, shares of any other class or classes or any other series of the same or any
other class or classes of stock of the corporation or fix the number of shares of any
series of stock or authorize the increase or decrease of the shares of any series),
adopting an agreement of merger or consolidation in accordance with the
provisions of 18 CNCA § 81 or 82, recommending to the shareholders the sale,
lease or exchange of all or substantially all of the corporation’s property and
assets, recommending to the shareholders a dissolu- tion of the corporation or a
revocation of a dissolution, or amending the bylaws of the corporation; and, unless
the resolution, bylaws or certificate of incorpo- ration expressly so provide, no
such committee shall have the power or authority to declare a dividend, authorize
the 1ssuance of stock, or to adopt a certificate of ownership and merger pursuant
to the provisions of 18 CNCA

§ 83.

D. The directors of any corporation organized in accordance with the
provisions of the Cherokee Nation General Corporation Act, by the certificate of
incorporation or by an initial bylaw, or by a bylaw adopted by a vote of the
shareholders, may be divided into one, two or three classes; the term of office of
those of the first class to expire at the annual meeting next ensuing; of the second
class one (1) year thereafter; of the third class two (2) years thereafter; and at
each annual election held after such classification and election, directors shall be
chosen for a full term, as the case may be, to succeed those whose terms expire.
The certificate of incorporation may confer upon holders of any class or series of
stock the right to elect one or more directors who shall serve for such term, and
have such voting powers as shall be stated in the certificate of incorporation. The
terms of office and voting powers of the directors elected in the manner so
provided in the certificate of incorporation may be greater than or less than those
of any other director or class of directors. If the certificate of incorporation
provides that directors elected by the holders of a class or series of stock shall
have more or less than one vote per director on any matter, every reference in the
Cherokee Nation General Corporation Act to a majority or other proportion of
directors shall refer to a majority or other proportion of the votes of such
directors.

E. A member of the board of directors, or a member of any committee
designated by the board of directors, in the performance of his duties, shall be
fully protected in relying in good faith upon the records of the corporation and
upon such information, opinions, reports or statements presented to the corpo-
ration by any of the corporation’s officers or employees, or committees of the board
of directors, or by any other person as to matters the member reasonably believes
are within such officer’s, employee’s, committee’s or other person’s
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competence and who have been selected with reasonable care by or on behalf
of the corporation.

F. Unless otherwise restricted by the certificate of incorporation or bylaws:
1. Any action required or permitted to be taken at any meeting of the board
of directors, or of any committee thereof may be taken without a meeting if
all members of the board or committee, as the case may be, consent thereto
in writing, and the writing or writings are filed with the minutes of
proceedings of the board or committee;

2. The board of directors of any corporation organized in accordance with
the provisions of the Cherokee Nation General Corporation Act may hold its
meetings, and have an office or offices, outside of Cherokee Nation;

3. The board of directors shall have the authority to fix the compensation of
directors; and

4. Members of the board of directors of any corporation, or any commit- tee
designated by such board, may participate in a meeting of such board or
committee by means of conference telephone or similar communications
equipment by means of which all persons participating in the meeting can
hear each other, and participation in a meeting pursuant to the provisions of
this subsection shall constitute presence in person at such meeting.

G. 1. The certificate of incorporation of any corporation organized in
accordance with the provisions of the Cherokee Nation General Corporation Act
which is not authorized to issue capital stock may provide that less than one-third
(1/3) of the members of the governing body may constitute a quorum thereof and
may otherwise provided that the business and affairs of the corporation shall be
managed in a manner different from that provided for in this section.

2. Except as may be otherwise provided by the certificate of incorpo- ration,
the provisions of this section shall apply to such a corporation, and when so
applied, all references to the board of directors, to members thereof, and to
shareholders shall be deemed to refer to the governing body of the
corporation, the members thereof and the members of the corpora- tion,
respectively.

H. 1. Any director or the entire board of directors may be removed, with or
without cause, by the holders of a majority of the shares then entitled to vote at
an election of directors, except as follows:

a. Unless the certificate of incorporation otherwise provides, in the case
of a corporation whose board is classified as provided for in subsection
(D) of this section, shareholders may effect such removal only for cause;
or

b. Inthe case of a corporation having cumulative voting, if less than the
entire board is to be removed, no director may be removed without cause
if the votes case against his removal would be sufficient to elect him if
then cumulatively voted at an election of the entire board of directors,
or, if there are classes of directors, at an election of the class of directors
of which he is a part.

2. Whenever the holders of any class or series are entitled to elect one or more
directors by the provisions of the certificate of incorporation, the
413
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provisions of this subsection shall apply, in respect to the removal without
cause of a director or directors so elected, to the vote of the holders of the
outstanding shares of that class or series and not to the vote of the
outstanding shares as a whole.

I. There shall be an advisory board of directors to all corporations in which
Cherokee Nation is a majority shareholder. This advisory board shall consist of
eight (8) Members of the Cherokee Nation Tribal Council. The Tribal Council
shall appoint these Members in accordance with their rules and procedures. The
advisory board shall have full access to all information and meetings of the board
of directors and have all privileges of the board of directors except exercise of
voting privileges or otherwise acting upon a matter. The attendance of a board of
directors meeting by Tribal Council Members who do not serve on the advisory
board, for the purpose of observing such meetings rather than for the purpose of
discussing or acting upon a matter, shall not be construed as a “meeting” of the
Tribal Council under the Freedom of Information and Privacy Rights Act of 2001
(67 CNCA § 101 et seq.), regardless of the number of Tribal Council Members
present at such meeting.

History
Source. LA 16-96, eff. July 15, 1996. Amended. LA 17-10, eff. June 21, 2010.
Amended. LA 35-02, eff. November 18, 2002. Amended. LA 15-12, eff. April 18, 2012.

Amended. LA 15-10, eff. May 10, 2010.

Library References

Corporations and Business Organizations 478, 481, 518 to 530, 532 to 542, 559 to
« 1720, 1730 to 1757. 560.

Westlaw Topic No. 101.

C.J.S. Corporations §§ 51, 442, 444, 447 to
452, 454, 456 to 466, 468, 471, 473, 475,

§ 28. Officers; titles, duties, selection, term; failure to elect; vacancies

A. Every corporation organized in accordance with the provisions of the
Cherokee Nation General Corporation Act shall have such officers with such titles
and duties as shall be stated in the bylaws or in a resolution of the board of
directors which is not inconsistent with the bylaws and as may be necessary to
enable it to sign instruments and stock certificates which comply with the
provisions of 18 CNCA §§ 7(A)(2) and 39. One of the officers shall have the duty
to record the proceedings of the meetings of the shareholders and directors in a
book to be kept for that purpose. Any number of offices may be held by the same
person unless the certificate of incorporation or bylaws provide other- wise.

B. Officers shall be chosen in such manner and shall hold their offices for such
terms as are prescribed by the bylaws or determined by the board of directors or
other governing body. Each officer shall hold his office until his successor is
elected and qualified or until his earlier resignation or removal. Any officer may
resign at any time upon written notice to the corporation.

C. The corporation may secure the fidelity of any or all of its officers or agents
by bond or otherwise.

D. A failure to elect officers shall not dissolve or otherwise affect the
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E. Any vacancy occurring in any office of the corporation by death, resigna-
tion, removal or otherwise, shall be field as the bylaws provide. In the absence of
such provision, the vacancy shall be filled by the board of directors or other
governing body.

History
Source. LA 16-96, eff. July 15, 1996.
Library References
Corporations and Business Organizations C.J.S. Corporations §§ 91, 518 to 520, 530 to
¢ 1760 to 1772. 533, 535 to 542, 559 to 560, 651, 673.

Westlaw Topic No. 101.

§ 29. Loans to employees and officers; guaranty of obligations of employees
and officers

Any corporation may lend money to, or guarantee any obligation of, or
otherwise assist any officer or other employee of the corporation or of its
subsidiary, including any officer or employee who is a director of the corpora- tion
or its subsidiary whenever, in the judgment of the directors, such loan, guaranty
or assistance may reasonably be expected to benefit the corporation. The loan,
guaranty or other assistance may be with or without interest, and may be
unsecured, or secured in such manner as the board of directors shall approve,
including, without limitation, a pledge of shares of stock of the corporation.
Nothing contained in this section shall be construed to deny, limit or restrict the
powers of guaranty or warranty of any corporation at common law or under any
statute.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 634, 636.
¢ 1959, 1981.

Westlaw Topic No. 101.

§ 30. Interested directors; quorum

A. No contract or transaction between a corporation and one or more of its
directors or officers, or between a corporation and any other corporation,
partnership, association, or other organization in which one or more of its
directors or officers are directors or officers, or have a financial interest, shall be
void or voidable solely for this reason, or solely because the director or officer is
present at or participates in the meeting of the board or committee thereof which
authorizes the contract or transaction, or solely because his or their votes are
counted for such purpose, if:

1. The material facts as to his relationship or interest and as to the contract
or transaction are disclosed or are known to the board of directors or the

committee, and the board or committee in good faith authorizes the contract
416



or transaction by the affirmative votes of a majority of the disinterested
directors, even though the disinterested directors be less than a quorum;
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2. The material facts as to his relationship or interest and as to the contract
or transaction are disclosed or are known to the shareholders entitled to vote
thereon, and the contract or transaction is specifically approved in good faith
by vote of the shareholders; or

3. The contract or transaction is fair as to the corporation as of the time it
is authorized, approved or ratified, by the board of directors, a committee
thereof, or the shareholders.

B. Common or interested directors may be counted in determining the
presence of a quorum at a meeting of the board of directors or of a committee
which authorizes the contract or transaction.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations
« 1794.

Westlaw Topic No. 101.

§ 31. Indemnification of officers, directors, employees and agents; insurance

A. A corporation shall have power to indemnify any person who was or is a
party or is threatened to be made a party to any threatened, pending or completed
action, suit or proceeding, whether civil, criminal, administrative or investigative,
other than an action by or in the right of the corporation, by reason of the fact
that he is or was a director, officer, employee or agent of the corporation, or is or
was serving at the request of the corporation as a director, officer, employee or
agent of another corporation, partnership, joint venture, trust or other enterprise,
against expenses, including attorneys’ fees, judgments, fines, and amounts paid
in settlement actually and reasonably incurred by him in connection with such
action, suit or proceeding if the acted in good faith and in a manner he reasonably
believed to be in or not opposed to the best interests of the corporation, and, with
respect to any criminal action or proceeding, had no reasonable cause to believe
his conduct was unlawful. The termination of any action, suit or proceeding by
judgment, order, settlement, conviction, or upon a plea of nolo contendere or its
equivalent, shall not, of itself, create a presumption that the person did not act in
good faith and in a manner which be reasonably believed to be in or not opposed
to the best interests of the corporation, and, with respect to any criminal action
or proceeding, had reasonable cause to believe that his conduct was unlawful.

B. A corporation shall have the power to indemnify any person who was or is
a party or is threatened to be made a party to any threatened, pending or
completed action or suit by or in the right of the corporation to procure a judgment
in its favor by reason of the fact that he is or was a director, officer, employee or
agent of the corporation, or is or was serving at the request of the corporation as
a director, officer, employee or agent of another corporation, partnership, joint
venture, trust or other enterprise against expenses, including attorneys’ fees,
actually and reasonably incurred by him in connection with the defense or
settlement of such action or suit if he acted in good faith and in a manner he
reasonably believed to be in or not opposed to the best interests of
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the corporation and except that no indemnification shall be made in respect of
any claim, issue or matter as to which such person shall have been adjudged to
be liable to the corporation unless and only to the extent that the Court in which
such action or suit was brought shall determine upon application that, despite
the adjudication of liability but in view of all the circumstances of the case, such
person is fairly and reasonably entitled to indemnity for such expenses which the
Court shall deem proper.

C. To the extent that a director, officer, employee or agent of a corporation
has been successful on the merits or otherwise in defense of any action, suit or
proceeding referred to in subsection (A) or (B) of this section, or in defense of any
claim, issue or matter therein, he shall be indemnified against expenses,
including attorneys’ fees, actually and reasonably incurred by him in connec- tion
therewith.

D. Any indemnification under the provisions of subsection (A) or (B) of this
section, unless ordered by a court, shall be made by the corporation only as
authorized in the specific case upon a determination that indemnification of the
director, officer, employee or agent is proper in the circumstances because he has
met the applicable standard of conduct set forth in subsection (A) or (B) of this
section. Such determination shall be made:

1. by the board of directors by a majority vote of a quorum consisting of
directors who were not parties to such action, suit or proceeding; or
2. 1if such a quorum is not obtainable, or, even if obtainable a quorum of
disinterested directors so directs, by independent legal counsel in a written
opinion; or

3. by the shareholders.

E. Expenses incurred by an officer or director in defending a civil or criminal
action, suit or proceeding may be paid by the corporation in advance of the final
disposition of such action, suit or proceeding upon receipt of an undertaking by
or on behalf of such director or officer to repay such amount if it shall ultimately
be determined that he is not entitled to be indemnified by the corporation as
authorized by the provisions of this section. Such expenses incurred by other
employees and agents may be so paid upon such terms and conditions, if any, as
the board of directors deems appropriate.

F. The indemnification and advancement of expenses provided by or grant- ed
pursuant to the other subsections of this section shall not be deemed exclusive of
any other rights to which those seeking indemnification or ad- vancement of
expenses may be entitled under any bylaw, agreement, vote of shareholders or
disinterested directors or otherwise, both as to action in his official capacity and
as to action in another capacity while holding such office.

G. A corporation shall have power to purchase and maintain insurance on
behalf of any person who is or was a director, officer, employee or agent of the
corporation, or is or was serving at the request of the corporation as a director,
officer, employee or agent of another corporation, partnership, joint venture, trust
or other enterprise against any liability asserted against him and incurred by him
in any such capacity, or arising out of his status as such, whether or not the
corporation would have the power to indemnify him against such liability under
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H. For purposes of this section, references to “the corporation” shall include,
in addition to the resulting corporation, any constituent corporation, including
any constituent of a constituent, absorbed in a consolidation or merger which, if
its separate existence had continued, would have had power and authority to
indemnify its directors, officers, and employees or agents, so that any person who
is or was a director, officer, employee or agent of such constituent corporation, or
is or was serving at the request of such constituent corporation as a director,
officer, employee or agent of another corporation, partnership, joint venture, trust
or other enterprise, shall stand in the same position under the provisions of this
section with respect to the resulting or surviving corporation as he would have
with respect to such constituent corporation if its separate existence had
continued.

I.  For purposes of this section, references to “other enterprises” shall include
employee benefit plans; references to “fines” shall include any excise taxes
assessed on a person with respect to an employee benefit plan; and references to
“serving at the request of the corporation” shall include any service as a director,
officer, employee or agent of the corporation which imposes duties on, or involves
services, by such director, officer, employee, or agent with respect to an employee
benefit plan, its participants, or beneficia- ries; and a person who acted in good
faith and in a manner he reasonably believed to be in the interest of the
participants and beneficiaries of an employee benefit plan shall be deemed to
have acted in a manner “not opposed to the best interests of the corporation” as
referred to in this section.

J. The indemnification and advancement of expenses provided by or granted
pursuant to this section, unless otherwise provided when authorized or ratified,
shall continue as to a person who has ceased to be a director, officer, employee or
agent and shall inure to the benefit of the heirs, executors and administra- tors
of such a person.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 577 to 579, 625 to
« 1826. 628, 632.
Westlaw Topic No. 101.

ARTICLE 6
STOCK AND DIVIDENDS

Section

32. Classes and series of stock—Rights, etc.

33. Issuance of stock, lawful consideration—Fully paid stock

34. Consideration for stock

35. Determination of amount of capital—Capital, surplus and net assets defined
36. Fractions of shares

37. Partly paid shares
vP 421



38. Rights and options respecting stock
39. Stock certificates, uncertificated shares
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Section

40. Shares of stock—Personal property, transfer and taxation

41. Corporation’s powers respecting ownership, voting, etc., of its own stock—Rights
of stock called for redemption

42. TIssuance of additional stock—When and by whom

43. Liability of shareholder or subscriber for stock not paid in full

44. Payment for stock not paid in full

45. Failure to pay for stock—Remedies

46. Revocability of pre-incorporation subscriptions

47. Formalities required of stock subscriptions

48. Situs of ownership of stock

49. Dividends—Payment—Wasting asset corporations

50. Special purpose reserves

51. Liability of directors as to dividends or stock redemption

52. Declaration and payment of dividends

53. Liability of directors for unlawful payment of dividend or unlawful stock purchase or
redemption—Exoneration from liability—Contribution among directors—Sub-
rogation

§ 32. Classes and series of stock —Rights, etc.

A. Every corporation may issue one or more classes of stock or one or more
series of stock within any class thereof, any or all of which classes may be of stock
with par value or stock without par value and which classes or series may have
such voting powers, full or limited, or no voting powers, and such designations,
preferences and relative, participating, optional or other special rights, and
qualifications, limitations or restrictions thereof, as shall be stated and expressed
in the certificate of incorporation or of any amendment thereto, or in the
resolution or resolutions providing for the issue of such stock adopted by the board
of directors pursuant to authority expressly vested in it by the provisions of its
certificate of incorporation. Any of the voting powers, designa- tions, preferences,
rights and qualifications, limitations or restrictions of any such class or series of
stock may be made dependent upon facts ascertainable outside the certificate of
incorporation or of any amendment thereto, or outside the resolution or
resolutions providing for the issue of such stock adopted by the board of directors
pursuant to authority expressly vested in it by the provisions of its certificate of
incorporation, provided that the manner in which such facts shall operate upon
the voting powers, designations, preferences, rights and qualifications,
limitations or restrictions of such class or series of stock is clearly and expressly
set forth in the certificate of incorporation or in the resolution or resolutions
providing for the issue of such stock adopted by the board of directors. The power
to increase or decrease or otherwise adjust the capital stock as provided for in
the Cherokee Nation General Corporation Act shall apply to all or any such
classes of stock.

B. Any stock which is entitled upon any distribution of the corporation’s
assets, whether by dividend or by liquidation, to a preference over another class
or series of stock may be made subject to redemption by the corporation at its
option or at the option of the holders of such stock or upon the happening of a
specified event. Any stock of a regulated investment company registered under
the Investment Company Act of 1940, as heretofore or hereafter amended !, may
be given the right to require the corporation to redeem or repurchase the stock at
the option of the holder of the stock, provided such redemption or repurchase
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corporation. Any stock of a corporation which has a license or franchise from a
governmental agency to conduct its business or is a member of a national
securities exchange, which license, franchise or membership is conditioned upon
some or all of the holders of its stock possessing prescribed qualifications, may be
made subject to redemption by the corporation to the extent necessary to prevent
the loss of such license, franchise or membership or to reinstate it. Any stock
which may be made redeemable under this section may be redeemed for cash,
property or rights, including securities of the same or another corporation, at such
time or times, price or prices, or rate or rates, and with such adjustments, as shall
be stated in the certificate of incorporation or in the resolution or resolutions
providing for the issue of such stock adopted by the board of directors as provided
for in subsection (A) of this section.

C. The holders of preferred or special stock of any class or of any series thereof
shall be entitled to receive dividends at such rates, on such conditions and at such
times as shall be stated in the certificate of incorporation or in the resolution or
resolutions providing for the issue of such stock adopted by the board of directors
as provided for in subsection (A) of this section, payable in preference to, or in
such relation to, the dividends payable on any other class or classes or of any
other series of stock, and cumulative or noncumulative as shall be so stated and
expressed. When dividends upon the preferred and special stocks, if any, to the
extent of the preference to which such stocks are entitled, shall have been paid or
declared and set apart for payment, a dividend on the remaining class or classes
or series of stock may then be paid out of the remaining assets of the corporation
available for dividends as otherwise provid- ed for in the Cherokee Nation
General Corporation Act.

D. The holders of the preferred or special stock of any class or of any series
thereof shall be entitled to such rights upon the dissolution of, or upon any
distribution of the assets of, the corporation as shall be stated in the certificate of
incorporation or in the resolution or resolutions providing for the issue of such
stock adopted by the board of directors as provided for in subsection (A) of this
section.

E. Any stock of any class or of any series thereof may be made convertible
into, or exchangeable for, at the option of either the holder or the corporation or
upon the happening of a specified event, shares of any other class or classes or
any other series of the same or any other class or classes of stock of the
corporation, at such price or prices or at such rate or rates of exchange and with
such adjustments as shall be stated in the certificate of incorporation or in the
resolution or resolutions providing for the issue of such stock adopted by the
board of directors as provided for in subsection (A) of this section.

F. If any corporation shall be authorized to issue more than one class of stock
or more than one series of any class, the powers, designations, prefer- ences and
relative, participating, optional or other special rights of each class of stock or
series thereof and the qualifications, limitations or restrictions of such
preferences and/or rights shall be set forth in full or summarized on the face or
back of the certificate which the corporation shall issue to represent such class
or series of stock, provided that, except as otherwise provided for in 18 CNCA §
55, in lieu of the foregoing requirements, there may be set forth on the face or
back of the certificate which the corporation shall issue to represent
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such class or series of stock, a statement that the corporation will furnish without
charge to each shareholder who so requests the powers, resignations, preferences
and relative, participating, optional or other special rights of each class of stock
or series thereof and the qualifications, limitations or restrictions of such
preferences and/or rights. Within a reasonable time after the issuance or transfer
of uncertificated stock, the corporation shall send to the registered owner thereof
a written notice containing the information required to be set forth or stated on
certificates pursuant to this section or 18 CNCA § 37, 18 CNCA § 55(A) or 18
CNCA § 63(A), or with respect to this section a statement that the corporation
will furnish without charge to each shareholder who so requests the powers,
designations, preferences and relative, participating, op- tional or other special
rights of each class of stock or series thereof and the qualifications, limitations or
restrictions of such preferences and/or rights. Except as otherwise expressly
provided by law, the rights and obligations of the holders of uncertificated stock
and the rights and obligations of the holder of certificates representing stock of
the same class and series shall be identical.

G. 1. When any corporation desires to issue any shares of stock of any class
or of any series of any class of which the powers, designations, prefer- ences and
relative, participating, optional or other rights, if any, or the qualifications,
limitations or restrictions thereof, if any, shall not have been set forth in the
certificate of incorporation or in any amendment thereto but shall be provided for
in a resolution or resolutions adopted by the board of directors pursuant to
authority expressly vested in it by the provisions of the certificate of incorporation
or any amendment thereto, a certificate of designations setting forth a copy of
such resolution or resolutions and the number of shares of stock of such class or
series as to which the resolution or resolutions apply shall be executed,
acknowledged and filed, and shall become effective, in accordance with the
provisions of 18 CNCA § 7. Unless otherwise provided in any such resolution or
resolutions, the number of shares of stock of any such series to which such
resolution or resolutions apply may be increased, but not above the total number
of authorized shares of the class, or decreased, but not below the number of shares
thereof then outstanding, by a certificate likewise executed, acknowledged and
filed setting forth a statement that a specified increase or decrease therein had
been authorized and directed by a resolution or resolu- tions likewise adopted by
the board of directors. In case the number of such shares shall be decreased, the
number of shares so specified in the certificate shall resume the status which they
had prior to the adoption of the first resolution or resolutions. Unless otherwise
provided in the certificate of incor- poration, if no shares of stock have been issued
of a class or series of stock established by a resolution of the board of directors,
the voting powers, designations, preferences and relative, participating, optional
or other rights, if any, or the qualifications, limitations or restrictions thereof,
may be amended by a resolution or resolutions adopted by the board of directors.
A certificate which states that no shares of the class or series have been issued,
sets forth a copy of the resolution or resolutions, and, if the designation of the
class or series is being changed, indicates the original designation and the new
designa- tion, shall be executed, acknowledged and filed, and shall become
effective, in accordance with the provisions of 18 CNCA § 7. When no shares of
any such class or series are outstanding, either because none were issued or
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issued shares of any such class or series remain outstanding, a certificate setting
forth a resolution or resolutions adopted by the board of directors that none of the
authorized shares of such class or series are outstanding, and that none will be
issued subject to the certificate of designations previously filed with respect to
such class or series, may be executed, acknowledged and filed in accordance with
the provisions of 18 CNCA § 7 and, when such certificate becomes effective, it
shall have the effect of eliminating from the certificate of incorporation all
matters set forth in the certificate of designations with respect to such class or
series of stock.
2. When any certificate filed pursuant to the provisions of this subsection
becomes effective, it shall have the effect of amending the certificate of
incorporation; except that neither the filing of such certificate nor the filing
of a restated certificate of incorporation pursuant to 18 CNCA § 80 shall
prohibit the board of directors from subsequently adopting such resolutions
as authorized by this subsection.

115 U.S.C. § 80a—1 et seq.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Board of directors; powers; number; qualifications; terms and quorum; committees; classes of
directors; reliance upon books; action without meeting; etc., see 18 CNCA § 27.
Powers of incorporators, see 18 CNCA § 11.

United States Code
Findings and declaration of policy, see 15 U.S.C. § 80a—1 et seq.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 207 to 216.
« 1291.
Westlaw Topic No. 101.

§ 33. Issuance of stock, lawful consideration — Fully paid stock

A. The consideration, as determined pursuant to the provisions of 18 CNCA
§ 34(A) and (B), for subscriptions to, or the purchase of, the capital stock to be
issued by a corporation shall be paid in such form and in such manner as the
board of directors shall determine. In the absence of actual fraud in the
transaction, the judgment of the directors as to the value of such consideration
shall be conclusive. The capital stock so issued shall be deemed to be fully paid
and nonassessable stock, if:

1. the entire amount of such consideration has been received by the
corporation in the form of cash, services rendered, personal property, real
property, leases of real property, or a combination thereof; or

2. not less than the amount of the consideration determined to be capital
pursuant to the provisions of 18 CNCA § 35 has been received by the
corporation in such form and the corporation has received a binding

obligation of the subscriber or purchaser to pay the balance of the sub-
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B. The provisions of subsection (A) of this section shall not be construed to
prevent the board of directors from issuing partly paid shares in accordance with
the provisions of 18 CNCA § 37.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 185, 187, 192 to 194,
¢ 1370 to 1385. 203, 221 to 241, 243.
Westlaw Topic No. 101.

§ 34. Consideration for stock

A. Shares of stock with par value may be issued for such consideration, having
a value not less than the par value thereof, as is determined from time to time by
the board of directors, or by the shareholders if the certificate of incorporation so
provides.

B. Shares of stock without par value may be issued for such consideration as
is determined from time to time by the board of directors, or by the shareholders
if the certificate of incorporation so provides.

C. Treasury shares may be disposed of by the corporation for such consider-
ation as may be determined from time to time by the board of directors, or by the
shareholders if the certificate of incorporation so provides.

D. If the certificate of incorporation reserves to the shareholders the right to
determine the consideration for the issue of any shares, the shareholders, unless
the certificate requires a greater vote, shall do so by a vote of a majority of the
outstanding stock entitled to vote thereon.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 221 to 234.
« 1379.
Westlaw Topic No. 101.

§ 35. Determination of amount of capital — Capital, surplus and net assets
defined

Any corporation, by resolution of its board of directors, may determine that only
a part of the consideration which shall be received by the corporation for any of
the shares of its capital stock which it shall issue from time to time shall be
capital; but, in case any of the shares issued shall be shares having a par value,
the amount of the part of such consideration so determined to be capital shall be
in excess of the aggregate par value of the shares issued for such consideration
having a par value, unless all the shares issued shall be shares having a par

value, in which case the amount of the part of such consideration so determined
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to be capital need be only equal to the aggregate par value of such shares. In each
such case the board of directors shall specify in dollars the part of such
consideration which shall be capital. If the board of directors shall
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not have determined, at the time of issue of any shares of the capital stock of the
corporation issued for cash or within sixty (60) days after the issue of any shares
of the capital stock of the corporation issued for property other than cash, what
part of the consideration for such shares shall be capital, the capital of the
corporation in respect of such shares shall be an amount equal to the aggregate
par value of such shares having a par value, plus the amount of the consideration
for such shares without par value. The amount of the consider- ation so
determined to be capital in respect of any shares without par value shall be the
stated capital of such shares. The capital of the corporation may be increased from
time to time by resolution of the board of directors directing that a portion of the
net assets of the corporation in excess of the amount so determined to be capital
be transferred to the capital account. The board of directors may direct that the
portion of such net assets so transferred shall be treated as capital in respect of
any shares of the corporation of any designated class or classes. The excess, if
any, at any given time, of the net assets of the corporation over the amount so
determined to be capital shall be surplus. “Net assets” means the amount by
which total assets exceed total liabilities. Capital and surplus are not liabilities
for this purpose.

History
Source. LA 16-96, eff. July 15, 1996.

§ 36. Fractions of shares

A corporation may, but shall not be required to, issue fractions of a share. If it
does not issue fractions of a share, it shall:

1. arrange for the disposition of fractional interests by those entitled
thereto; or

2. pay in cash the fair value of fractions of a share as of the time when those
entitled to receive such fractions are determined; or

3. issue scrip or warrants in registered form (either represented by a
certificate or be uncertificated) or in bearer form (represented by a certifi-
cate) which shall entitle the holder to receive a certificate for a full share
upon the surrender of such scrip or warrants aggregating a full share.

A certificate for a fractional share or an uncertificated fractional share shall,
but scrip or warrants shall not unless otherwise provided therein, entitle the
holder to exercise voting rights, to receive dividends thereon, and to participate
in any of the assets of the corporation in the event of liquidation. The board of
directors may cause scrip or warrants to be issued subject to the conditions that
they shall become void if not exchanged for certificates representing the full
shares or uncertificated full shares before a specified date, or subject to the
conditions that the shares for which scrip or warrants are exchangeable may be
sold by the corporation and the proceeds thereof distributed to the holders of scrip
or warrants, or subject to any other conditions which the board of directors may
impose.

History
Source. LA 16-96, eff. July 15, 1996.
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Cross References

Merger or consolidation of domestic and foreign corporations; service of process upon surviving or
resulting corporation, see 18 CNCA § 82.
Merger or consolidation of domestic corporations, see 18 CNCA § 81.

Library References

Corporations and Business Organizations
« 1370.
Westlaw Topic No. 101.

§ 37. Partly paid shares

A. Any corporation may issue the whole or any part of its shares as partly
paid and subject to call for the remainder of the consideration to be paid therefor.
Upon the face or back of each stock certificate issued to represent any such partly
paid shares, or upon the books and records of the corporation in  the case of
uncertificated partly paid shares, the total amount of the consider- ation to be
paid therefor and the amount paid thereon shall be stated and the corporation
shall comply with applicable provisions of subsection (B) of this section. Upon the
declaration of any dividend on fully paid shares, the corpora- tion shall declare a
dividend upon partly paid shares of the same class, but only upon the basis of
the percentage of the consideration actually paid thereon.

B. Rules for determining whether certain obligations and interests are
securities or financial assets.

1. A share or similar equity interest issued by a corporation, business trust,
joint stock company, or similar entity is a security.

2. An “investment company security” is a security. “Investment company
security” means a share or similar equity interest issued by an entity thatis
registered as an investment company under the federal investment compa-
ny laws, an interest in an investment trust that is so registered, or a face-
amount certificate issued by a face-amount certificate company that is so
registered. Investment company security does not include an insurance
policy or endowment policy or annuity contract issued by an insurance
company.

3. Aninterest in a partnership or limited liability company is not a security
unless it is dealt in traded on securities exchanges or in securities markets
or it is an investment company security. However, an interest in a
partnership or limited liability company is a financial asset if it is held in a
securities account.

4. An option or similar obligation issued by a clearing corporation to its
participants is not a security, but is a financial asset.

5. A commodity contract is not a security or a financial asset. A “com-
modity contract” means a commodity futures contract, an option on a
commodity futures contract, a commodity option, or other contract that in
each case, 1s:

a. traded on or subject to the rules of a board of trade that has been
designated as a contract market for such a contract pursuant to the
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b. traded on a foreign commodity board of trade, exchange, or market,
and is carried on the books of a commodity intermediary for acommodity
customer.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 221 to 235, 237, 240
« 1372, 1380. to 241.
Westlaw Topic No. 101.

§ 38. Rights and options respecting stock

Subject to any provisions in the certificate of incorporation, every corpora- tion
may create and issue, whether or not in connection with the issue and sale of any
shares of stock or other securities of the corporation, rights or options entitling
the holders thereof to purchase from the corporation any shares of its capital stock
of any class or classes, such rights or options to be evidenced by  or in such
instrument or instruments as shall be approved by the board of directors. The
terms upon which, including the time or times, which may be limited or unlimited
in duration, at or within which, and the price or prices at which any such shares
may be purchased from the corporation upon the exercise of any such right or
option, shall be such as shall be stated in the certificate of incorporation, or in a
resolution adopted by the board of directors providing for the creation and issue
of such rights or options, and, in every case, shall be set forth or incorporated by
reference in the instrument or instruments evidencing such rights or options. In
the absence of actual fraud in the transaction, the judgment of the directors as to
the consideration for the issuance of such rights or options and the sufficiency
thereof shall be conclu- sive. In case the shares of stock of the corporation to be
issued upon the exercise of such rights or options shall be shares having a par
value, the price or prices so to be received therefor shall not be less than the par
value thereof. In case the shares of stock so to be issued shall be shares of stock
without par value, the consideration therefor shall be determined in the manner
provided for in 18 CNCA § 34.

History
Source. LA 16-96, eff. July 15, 1996.

§ 39. Stock certificates, uncertificated shares

The shares of a corporation shall be represented by certificates, provided that
the board of directors of the corporation may provide by resolution or resolu- tions
that some or all of any or all classes or series of its stock shall be uncertificated
shares. Notwithstanding the adoption of any such resolution, shares represented
by a certificate shall not become uncertificated shares until such certificate is
surrendered to the corporation. Every holder of stock in a corporation shall be
entitled to have a certificate signed by, or in the name of, the corporation by the

chairman or vice-chairman of the board of directors, or the president or vice-
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president, and by the treasurer or an assistant treasurer or
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the secretary or an assistant secretary of such corporation certifying and
representing the number of shares owned by him in such corporation. Subject to
applicable provisions of the Uniform Commercial Code—Investment Securi- ties,
such entitlement shall apply equally to a holder of uncertificated shares,
notwithstanding the adoption of a resolution by the board of directors provid- ing
for the issuance of uncertificated shares, who makes written request of the
corporation. Any or all the signatures on the certificate may be a facsimile. In
case any officer, transfer agent, or registrar who has signed or whose facsimile
signature has been placed upon a certificate shall have ceased to be such officer,
transfer agent, or registrar before such certificate is issued, it may be issued by
the corporation with the same effect as if he were such officer, transfer agent or
registrar at the date of issue.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Officers; titles, duties, selection, term; failure to elect; vacancies, see 18 CNCA § 28.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 235, 241.
« 1374.
Westlaw Topic No. 101.

§ 40. Shares of stock —Personal property, transfer and taxation

The shares of stock in every corporation shall be deemed personal property and
transferable as provided for in the Uniform Commercial Code—Investment
Securities. No stock or bonds issued by any corporation organized in accor- dance
with the provisions of the Cherokee Nation General Corporation Act shall be
taxed by Cherokee Nation when the same shall be owned by nonresi- dents of
Cherokee Nation or by foreign corporations.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations § 285.
« 1401.
Westlaw Topic No. 101.

§ 41. Corporation’s powers respecting ownership, voting, etc., of its own
stock —Rights of stock called for redemption

A. Every corporation may purchase, redeem, receive, take or otherwise
acquire, own and hold, sell, lend, exchange, transfer or otherwise dispose of,
pledge, use and otherwise deal in and with its own shares; provided, however,
that no corporation shall:

1. purchase or redeem its own shares of capital stock for cash or other
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property when the capital of the corporation is impaired or when such
purchase or redemption would cause any impairment of the capital of the
corporation, except that a corporation may purchase or redeem out of
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capital any of its own shares which are entitled upon any distribution of its
assets, whether by dividend or in liquidation, to a preference over another
class or series of its stock if such shares will be retired upon their acquisition
and the capital of the corporation reduced in accordance with the provisions
of 18 CNCA §§ 78 and 79. Nothing in this subsection shall invalidate or
otherwise affect a note, debenture or other obligation of a corporation given
by it as consideration for its acquisition by purchase, redemption or exchange
of its shares of stock if at the time such note, debenture or obligation was
delivered by the corporation its capital was not then impaired or did not
thereby become impaired; or

2. purchase, for more than the price at which they may then be redeemed,
any of its shares which are redeemable at the option of the corporation; or
3. redeem any of its shares unless their redemption is authorized by 18
CNCA § 32(B) and then only in accordance with the provisions of such section
and the certificate of incorporation.

B. Nothing in this section shall be construed to limit or affect a corpora- tion’s
right to resell any of its shares theretofore purchased or redeemed out of surplus
and which have not been retired, for such consideration as shall be fixed by the
board of directors or by the shareholders if the certificate of incorporation so
provides.

C. Shares of its own capital stock belonging to the corporation or to another
corporation, if a majority of the shares entitled to vote in the election of directors
of such other corporation is held, directly or indirectly, by the corporation, shall
neither be entitled to vote nor be counted for quorum purposes. Nothing in this
section shall be construed as limiting the right of any corporation to vote stock,
including but not limited to its own stock, held by it in a fiduciary capacity.

D. Shares which have been called for redemption shall not be deemed to be
outstanding shares for the purpose of voting or determining the total number of
shares entitled to vote on any matter on and after the date on which written
notice of redemption has been sent to holders thereof and a sum sufficient to
redeem such shares has been irrevocably deposited or set aside to pay the
redemption price to the holders of the shares upon surrender of certificates
therefor.

History
Source. LA 16-96, eff. July 15, 1996.

§ 42. Issuance of additional stock —When and by whom

The directors, at any time and from time to time, if all of the shares of capital
stock which the corporation is authorized by its certificate of incorporation to
issue have not been issued, subscribed for, or otherwise committed to be issued,
may issue or take subscriptions for additional shares of its capital stock up to the
amount authorized in its certificate of incorporation.

History

Source. LA 16-96, eff. July 15, 1996.
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Library References

Corporations and Business Organizations C.J.S. Corporations §§ 185, 187, 192 to 194,
« 1371, 1378. 203, 237 to 239, 243.
Westlaw Topic No. 101.

§ 43. Liability of shareholder or subscriber for stock not paid in full

A. When the whole of the consideration payable for shares of a corporation
has not been paid in, and the assets shall be insufficient to satisfy the claims of
its creditors, each holder of or subscriber for such shares shall be bound to pay on
each share held or subscribed for by him the sum necessary to complete the
amount of the unpaid balance of the consideration for which such shares were
issued or to be issued by the corporation.

B. The amounts which shall be payable as provided in subsection (A) of this
section may be recovered as provided for in 18 CNCA § 124, after a writ of
execution against the corporation has been returned unsatisfied as provided for
in that section.

C. Any person becoming an assignee or transferee of shares or of a sub-
scription for shares in good faith and without knowledge or notice that the full
consideration therefor has not been paid shall not be personally liable for any
unpaid portion of such consideration, but the transferor shall remain liable
therefor.

D. No person holding shares in any corporation as collateral security shall be
personally liable as a shareholder but the person pledging such shares shall be
considered the holder thereof and shall be so liable. No executor, adminis- trator,
guardian, trustee or other fiduciary shall be personally liable as a shareholder,
but the estate or funds held by such executor, administrator, guardian, trustee
or other fiduciary in such fiduciary capacity shall be lLiable.

E. No liability under the provisions of this section or under the provisions of
18 CNCA § 124 shall be asserted more than six (6) years after the issuance of the
stock or the date of the subscription upon which the assessment is sought.

F. In any action by a receiver or trustee of an insolvent corporation or by a
judgment creditor to obtain an assessment under the provisions of this section,
any shareholder or subscriber for stock of the insolvent corporation may appear
and contest the claim or claims of such receiver or trustee.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 221 to 234, 391, 393, 404
« 1379, 1549. to 408, 420 to 422, 424 to 425, 428 to 430,
Westlaw Topic No. 101. 737, 741.

§ 44. Payment for stock not paid in full

The capital stock of a corporation shall be paid for in such amounts and at such
440



times as the directors may require. The directors, from time to time, may demand
payment, in respect of each share of stock not fully paid, of such sum of money
as the necessities of the business, in the judgment of the board of
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directors, may require, not exceeding in the whole the balance remaining unpaid
on such stock, and such sum so demanded shall be paid to the corporation at such
times and by such installments as the directors shall direct. The directors shall
give written notice of the time and place of such payments, which notice shall be
mailed at least thirty (30) days before the time for such payment, to each holder
of or subscriber for stock which is not fully paid at his last-known post office
address.

History
Source. LA 16-96, eff. July 15, 1996.

§ 45. Failure to pay for stock—Remedies

When any shareholder fails to pay any installment or call upon his stock which
may have been properly demanded by the directors, at the time when such
payment is due, the directors may collect the amount of any such installment or
call or any balance thereof remaining unpaid, from the said shareholder by an
action at law, or they shall sell at public sale such part of the shares of such
delinquent shareholder as will pay all demands then due from him with interest
and all incidental expenses, and shall transfer the shares so sold to the purchaser,
who shall be entitled to a certificate therefor. Notice of the time and place of such
sale and of the sum due on each share shall be given by advertisement at least
one (1) week before the sale, in the newspaper Cherokee Phoenix, and such notice
shall be mailed by the corporation to such delinquent shareholder at his last-
known post office address, at least twenty
(20) days before such sale. If no bidder can be had to pay the amount due on
the stock, and if the amount is not collected by an action at law, which may be
brought within the county where the corporation has its registered office, within
one (1) year from the date of the bringing of such action at law, said stock and the
amount previously paid in by the delinquent shareholder on the stock shall be
forfeited to the corporation.

History
Source. LA 16-96, eff. July 15, 1996.

§ 46. Revocability of pre-incorporation subscriptions

Unless otherwise provided for by the terms of the subscription, a subscription
for stock of a corporation to be formed shall be irrevocable, except with the
consent of all other subscribers or the corporation, for a period of six (6) months
from its date.

History
Source. LA 16-96, eff. July 15, 1996.
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Library References

Corporations and Business Organizations C.J.S. Corporations §§ 274 to 275.
« 1344,
Westlaw Topic No. 101.
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§ 47. Formalities required of stock subscriptions

A subscription for stock of a corporation, whether made before or after the
formation of a corporation, shall not be enforceable against a subscriber, unless
in writing and signed by the subscriber or by his agent.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 252 to 253, 255 to
« 1323. 257.
Westlaw Topic No. 101.

§ 48. Situs of ownership of stock

For all purposes of title, action, attachment, garnishment and jurisdiction of all
courts held in Cherokee Nation, but not for the purpose of taxation, the situs of
the ownership of the capital stock of all corporations existing under the laws of
Cherokee Nation, whether organized in accordance with the provisions of the
Cherokee Nation General Corporation Act or otherwise, shall be regarded as in
Cherokee Nation.

History
Source. LA 16-96, eff. July 15, 1996.

§ 49. Dividends — Payment —Wasting asset corporations

A. The directors of every corporation, subject to any restrictions contained in
its certificate of incorporation, may declare and pay dividends upon the shares of
its capital stock either out of its surplus, as defined in and computed in
accordance with the provisions of 18 CNCA §§ 35 and 79, or in case there shall be
no such surplus, out of its net profits for the fiscal year in which the dividend is
declared and/or the preceding fiscal year. If the capital of the corporation,
computed in accordance with the provisions of 18 CNCA §§ 35 and 79, shall
have been diminished by depreciation in the value of its property, or by losses, or
otherwise, to an amount less than the aggregate amount of the capital
represented by the issued and outstanding stock of all classes having a preference
upon the distribution of assets, the directors of such corporation shall not declare
and pay out of such net profits any dividends upon any shares of any classes of
its capital stock until the deficiency in the amount of capital represented by the
issued and outstanding stock of all classes having a prefer- ence upon the
distribution of assets shall have been repaired.

B. Subject to any restrictions contained in its certificate of incorporation, the
directors of any corporation engaged in the exploitation of wasting assets
(including but not limited to a corporation engaged in the exploitation of natural
resources or other wasting assets, including patents, or engaged pri- marily in
the liquidation of specific assets) may determine the net profits derived from the
exploitation of such wasting assets or the net proceeds derived from such
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liquidation without taking into consideration the depletion of such assets
resulting from lapse of time, consumption, liquidation or exploitation of such
assets.
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History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 360 to 371.
« 1463.

Westlaw Topic No. 101.

§ 50. Special purpose reserves

The directors of a corporation may set apart out of any of the funds of the
corporation available for dividends a reserve or reserves for any proper purpose
and may abolish any such reserve.

History
Source. LA 16-96, eff. July 15, 1996.

§ 51. Liability of directors as to dividends or stock redemption

A member of the board of directors, or a member of any committee designat- ed
by the board of directors, shall be fully protected in relying in good faith upon the
records of the corporation and upon such information, opinions, reports or
statements presented to the corporation by any of its officers or employees, or
committees of the board of directors, or by any other person as to matters the
director reasonably believes are within such officer’s, employ- ee’s, committee’s or
other person’s competence and who have been selected with reasonable care by
or on behalf of the corporation, as to the value and amount of the assets, liabilities
and/or net profits of the corporation, or any other facts pertinent to the existence
and amount of surplus or other funds from which dividends might properly be
declared and paid, or with which the corporation’s stock might properly be
purchased or redeemed.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 561, 580 to 590, 592
« 1859. to 593, 616, 619.
Westlaw Topic No. 101.

§ 52. Declaration and payment of dividends

No corporation shall pay dividends except in accordance with the provisions of
the Cherokee Nation General Corporation Act. Dividends may be paid in cash, in
property, or in shares of the corporation’s capital stock. If the dividend is to be
paid in shares of the corporation’s theretofore unissued capital stock, the board
of directors, by resolution, shall direct that there be designated as capital in
respect of such shares an amount which is not less than the aggregate par value
of par value shares being declared as a dividend and, in the case of shares without
par value being declared as a dividend, such amount as shall be determined by
the board of directors. No such designation as capital shall be necessary if shares
are being distributed by a corporatior}1 félrsuant to a split-up or division of its



stock rather than as payment of a dividend declared payable in stock of the
corporation.
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History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 360 to 371.
¢ 1463.

Westlaw Topic No. 101.

§ 53. Liability of directors for unlawful payment of dividend or unlawful
stock purchase or redemption — Exoneration from liability — Contri-
bution among directors — Subrogation

A. In case of any willful or negligent violation of the provisions of 18 CNCA
§§ 141 and 152, the directors under whose administration the same may happen
shall be jointly and severally liable, at any time within six (6) years after paying
any unlawful dividend or after any unlawful stock purchase or redemp- tion, to
the corporation, and to its creditors in the event of its dissolution or insolvency,
to the full amount of the dividend unlawfully paid, or to the full amount
unlawfully paid for the purchase or redemption of the corporation’s stock, with
interest from the time such liability accrued.

Any director who may have been absent when the same was done, or who may
have dissented from the act or resolution by which the same was done, may
exonerate himself from such liability by causing his dissent to be entered on the
books containing the minutes of the proceedings of the directors at the time the
same was done, or immediately after he has notice of the same.

B. Any director against whom a claim is successfully asserted under the
provisions of this section shall be entitled to contribution from the other directors
who voted for or concurred in the unlawful dividend, stock purchase or stock
redemption.

C. Any director against whom a claim is successfully asserted under this
section shall be entitled, to the extent of the amount paid by him as a result of
such claim, to be subrogated to the rights of the corporation against sharehold-
ers who received the dividend on, or assets for the sale or redemption of, their
stock with knowledge of facts indicating that such dividend, stock purchase or
redemption was unlawful pursuant to the provisions of the Cherokee Nation
General Corporation Act, in proportion to the amounts received by such
shareholders respectively.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Certificate of incorporation; contents, see 18 CNCA § 6.
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Corporations and Business Organizations C.J.S. Corporations §§ 571, 637.
¢ 18b54.
Westlaw Topic No. 101.
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ARTICLE 7
STOCK TRANSFERS

Section
54. Transfer of stock, stock certificates and uncertificated stock
55. Restriction on transfer of securities

§ 54. Transfer of stock, stock certificates and uncertificated stock

Except as otherwise provided for in the Cherokee Nation General Corpora- tion
Act, the transfer of stock and the certificates of stock which represent the stock
or uncertificated stock shall be governed by the Uniform Commercial Code—
Investment Securities. To the extent that any provision of the Cherokee Nation
General Corporation Act is inconsistent with any provision of the Uniform
Commercial Code—Investment Securities, the provisions of the Uni- form
Commercial Code—Investment Securities shall be controlling.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations § 285.
¢ 1401.
Westlaw Topic No. 101.

§ 55. Restriction on transfer of securities

A. A written restriction on the transferor registration of transfer of a security
of a corporation, if permitted by this section and noted conspicuously on the
certificate representing the security or, in the case of uncertificated shares,
contained in the notice sent pursuant to the provisions of 18 CNCA
§ 32(F), may be enforced against the holder of the restricted security or any
successor or transferee of the holder including an executor, administrator,
trustee, guardian or other fiduciary entrusted with like responsibility for the
person or estate of the holder. Unless noted conspicuously on the certificate
representing the security or, in the case of uncertificated shares, contained in the
notice sent pursuant to the provisions of 18 CNCA § 32(F), a restriction, even
though permitted by this section, is ineffective except against a person with
actual knowledge of the restriction.

B. A restriction on the transfer or registration of transfer of securities of a
corporation may be imposed either by the certificate of incorporation or by the
bylaws or by an agreement among any number of security holders or among such
holders and the corporation. No restriction so imposed shall be binding with
respect to securities issued prior to the adoption of the restriction unless the
holders of the securities are parties to an agreement or voted in favor of the
restriction.

C. A restriction on the transfer of securities of a corporation is permitted by
the provisions of this section if it:
450



1. obligates the holder of the restricted securities to offer to the corpora-
tion or to any other holders of securities of the corporation or to any other

451



18 CNCA § 55 CORPORATIONS

person or to any combination of the foregoing, a prior opportunity, to be
exercised within a reasonable time, to acquire the restricted securities; or

2. obligates the corporation or any holder of securities of the corporation or
any other person or any combination of the foregoing, to purchase the
securities which are the subject of an agreement respecting the purchase and
sale of the restricted securities; or

3. requires the corporation or the holders of any class of securities of the
corporation to consent to any proposed transfer of the restricted securities or
to approve the proposed transferee of the restricted securities; or

4. prohibits the transfer of the restricted securities to designated persons
or classes of persons, and such designation is not manifestly unreasonable.

D. Any restriction on the transfer of the shares of a corporation for the
purpose of maintaining its status as an electing small business corporation under
Subchapter S of the United States Internal Revenue Code’or of main- taining any
other tax advantage to the corporation is conclusively presumed to be for a
reasonable purpose.

E. Any other lawful restriction on transfer or registration of transfer of
securities is permitted by the provisions of this section.

126 U.S.C. § 1361 et seq.

History
Source. LA 16-96, eff. July 15, 1996.
Library References
Corporations and Business Organizations C.J.S. Corporations §§ 245 to 246, 258 to 260,
¢ 1404. 285, 288 to 293, 300 to 310, 313 to 318, 393
Westlaw Topic No. 101. to 395, 399 to 400.
ARTICLE 8

MEETINGS, ELECTIONS, VOTING AND NOTICE

Section

56. Meetings of shareholders

57. Voting rights of shareholders—Proxies—Limitations

58. Fixing date for determination of shareholders of record

59. Cumulative voting

60. Voting rights of members of nonstock corporations—Quorum—Proxies

61. Quorum and required vote for stock corporations

62. Voting rights of fiduciaries, pledgors and joint owners of stock

63. Voting trusts and other voting agreements

64. List of shareholders entitled to vote—Penalty for refusal to produce—Stock ledger
65. Inspection of books and records

66. Voting, inspection and other rights of bondholders and debenture holders

67. Notice of meetings and adjourned meetings

68. Vacancies and newly created directorships

69. Form of records

70. Contested election of directors—Proceedings to determine validity

71. Appointment of custodian or receiver of corporation on deadlock or for other cause
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72. Powers of court in elections of directors
73. Consent of shareholders in lieu of meeting
74. Waiver of notice
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Section
75. Exception to requirements of notice

§ 56. Meetings of shareholders

A. Meetings of shareholders may be held at such place, either within or
without Cherokee Nation, as may be designated by or in the manner provided for
in the bylaws or, if not so designated, at the registered office of the corporation in
Cherokee Nation.

B. An annual meeting of shareholders shall be held for the election of
directors on a date and at a time designated by or in the manner provided for in
the bylaws. Any other proper business may be transacted at the annual meeting.

C. A failure to hold the annual meeting at the designated time or to elect a
sufficient number of directors to conduct the business of the corporation shall not
affect otherwise valid corporate acts or work a forfeiture or dissolution of the
corporation except as may be otherwise specifically provided for in the Cherokee
Nation General Corporation Act. If the annual meeting for election of directors is
not held on the date designated therefor, the directors shall cause the meeting to
be held as soon thereafter as is convenient. If there be a failure to hold the annual
meeting for a period of thirty (30) days after the date designated therefor, or if
no date has been designated, for a period of thirteen
(13) months after the organization of the corporation or after its last annual
meeting, the district court may summarily order a meeting to be held upon the
application of any shareholder or director. The shares of stock represented at such
meeting, either in person or by proxy, and entitled to vote thereat, shall constitute
a quorum for the purpose of such meeting, notwithstanding any provision of the
certificate of incorporation or bylaws to the contrary. The district court may issue
such orders as may be appropriate, including, without limitation, orders
designating the time and place of such meeting, the record date for determination
of shareholders entitled to vote, and the form of notice of such meeting.

D. Special meetings of the shareholders may be called by the board of
directors or by such person or persons as may be authorized by the certificate of
incorporation or by the bylaws.

E. All elections of directors shall be by written ballot, unless otherwise
provided for in the certificate of incorporation.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Events causing dissolution and winding up of limited liability company’s business, see 18 CNCA
§ 243.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 442 to 443, 446, 455.
¢ 1603 to 1606.

Westlaw Topic No. 101.
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§ 57. Voting rights of shareholders — Proxies — Limitations

A. Unless otherwise provided for in the certificate of incorporation and subject
to the provisions of 18 CNCA § 58, each shareholder shall be entitled to one vote
for each share of capital stock held by such shareholder. If the certificate of
incorporation provides for more or less than one vote for any share on any
matter, every reference in the Cherokee Nation General Corpora- tion Act to a
majority or other proportion of stock shall refer to such majority or other
proportion of the votes of such stock.

B. Each shareholder entitled to vote at a meeting of shareholders or to express
consent or dissent to corporate action in writing without a meeting may authorize
another person or persons to act for him by proxy, but no such proxy shall be
voted or acted upon after three (3) years from its date, unless the proxy provides
for a longer period.

C. A duly executed proxy shall be irrevocable if it states that it is irrevocable
and if, and only as long as, it is coupled with an interest sufficient in law to
support an irrevocable power. A proxy may be made irrevocable regardless of
whether the interest with which it is coupled is an interest in the stock itself or
an interest in the corporation generally.

History
Source. LA 16-96, eff. July 15, 1996.

§ 58. Fixing date for determination of shareholders of record

A. In order that the corporation may determine the shareholders entitled to
notice of or to vote at any meeting of shareholders or any adjournment thereof,
the board of directors may fix a record date, which record date shall not precede
the date upon which the resolution fixing the record date is adopted by the board
of directors, and which record date shall not be more than sixty (60) nor less than
ten (10) days before the date of such meeting. If no record date is fixed by the
board of directors, the record date for determining shareholders entitled to notice
of or to vote at a meeting of shareholders shall be at the close of business on the
day next preceding the day on which notice is given, or, if notice is waived, at the
close of business on the day next preceding the day on which the meeting is held.
A determination of shareholders of record entitled to notice of or to vote at a
meeting of shareholders shall apply to any adjournment of the meeting; provided,
however, that the board of directors may fix a new record date for the adjourned
meeting.

B. 1. In order that the corporation may determine the shareholders enti- tled
to consent to corporate action in writing without a meeting, the board of directors
may fix a record date, which record date shall not precede the date upon which
the resolution fixing the record date is adopted by the board of directors, and
which date shall not be more than ten (10) days after the date upon which the
resolution fixing the record date is adopted by the board of directors. If no record
date has been fixed by the board of directors, the record date for determining
shareholders entitled to consent to corporate action in writing without a meeting,
when no prior action by the board of directors is required by the Cherokee Nation

General Corporation Act, shall be the first date on which a signed written
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consent setting forth the action taken or
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proposed to be taken is delivered to the corporation by delivery to its registered
office in Cherokee Nation, its principal place of business, or an officer or agent of
the corporation having custody of the book in which proceedings of meetings of
shareholders are recorded. Delivery made to a corporation’s registered office shall
be by hand or by certified or registered mail, return receipt requested. If no record
date has been fixed by the board of directors and prior action by the board of
directors is required by the Cherokee Nation General Corporation Act, the record
date for determining shareholders entitled to consent to corporate action in
writing without a meeting shall be at the close of business on the day on which
the board of directors adopts the resolution taking such prior action.

2. The provisions of this subsection shall be effective with respect to corporate
actions taken by written consent, and to such written content or consents, as
to which the first written consent is executed or solicited after June 10, 1996.

C. In order that the corporation may determine the shareholders entitled to
receive payment of any dividend or other distribution or allotment of any rights
or the shareholders entitled to exercise any rights in respect of any change,
conversion or exchange of stock, or for the purpose of any other lawful action, the
board of directors may fix a record date, which record date shall not precede the
date upon which the resolution fixing the record date is adopted, and which record
date shall be not more than sixty (60) days prior to such action. If no record date
is fixed, the record date for determining shareholders for any such purpose shall
be at the close of business on the day on which the board of directors adopts the
resolution relating thereto.

History
Source. LA 16-96, eff. July 15, 1996.

§ 59. Cumulative voting

The certificate of incorporation of any corporation may provide that at all
elections of directors of the corporation, or at elections held under specified
circumstances, each holder of stock or of any class or classes or of a series or series
thereof shall be entitled to as many votes as shall equal the number of votes
which, except for such provision as to cumulative voting, be would be entitled to
cast for the election of directors with respect to his shares of stock multiplied by
the number of directors to be elected by him, and that he may cast all of such
votes for a single director or may distribute them among the number to be voted
for, or for any two (2) or more of them as he may see fit.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 442, 462.
« 1742(2).
Westlaw Topic No. 101.
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§ 60. Voting rights of members of nonstock corporations — Quorum — Prox-
ies
A. The provisions of 18 CNCA §§ 56 through 59 and 61 shall not apply to
corporations not authorized to issue stock.

B. Unless otherwise provided for in the certificate of incorporation of a
nonstock corporation, each member shall be entitled at every meeting of members
to one vote in person or by proxy, but no proxy shall be voted on after three (3)
years from its date, unless the proxy provides for a longer period.

C. Unless otherwise provided for in the Cherokee Nation General Corpora-
tion Act, the certificate of incorporation or bylaws of a nonstock corporation may
specify the number of members having voting power who shall be present or
represented by proxy at any meeting in order to constitute a quorum for, and the
votes that shall be necessary for, the transaction of any business. In the absence
of such specification in the certificate of incorporation or bylaws of a nonstock
corporation, one-third (1/3) of the members of such corporation shall constitute a
quorum at a meeting of such members, and the affirmative vote of a majority of
such members present in person or represented by proxy at the meeting and
entitled to vote on the subject matter shall be the act of the members, unless the
vote of a greater number is required by the provisions of the Cherokee Nation
General Corporation Act, the certificate of incorporation or bylaws.

D. If the election of the governing body of any nonstock corporation shall not
be held on the day designated by the bylaws, the governing body shall cause the
election to be held as soon thereafter as convenient. The failure to hold such an
election at the designated time shall not work any forfeiture or dissolution of the
corporation, but the district court may summarily order such an election to be
held upon the application of any member of the corporation. At any election
pursuant to such order the persons entitled to vote in such election who shall be
present at such meeting, either in person or by proxy, shall constitute a quorum
for such meeting, notwithstanding any provision of the certificate of incorporation
or the bylaws of the corporation to the contrary.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 454, 456 to 459, 461,
« 1740, 1741(1), 1743(2). 463 to 466, 473, 481, 518 to 527, 530.
Westlaw Topic No. 101.

§ 61. Quorum and required vote for stock corporations

Subject to the provisions of the Cherokee Nation General Corporation Act, in
respect of the vote that shall be required for a specified action, the certificate of
incorporation or bylaws of any corporation authorized to issue stock may specify
the number of shares and/or the amount of other securities having voting power
the holders of which shall be present or represented by proxy at any meeting in

order to constitute a quorum for, and the votes that shall be necessary for, the
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consist of less than one-third (1/3) of the shares entitled to vote at the meeting.
In the absence of such specification in the certificate of incorporation or bylaws
of the corporation:

1. a majority of the shares entitled to vote, present in person or represent-
ed by proxy, shall constitute a quorum at a meeting of shareholders;

2. 1n all matters other than the election of directors, the affirmative vote of
the majority of shares present in person or represented by proxy at the
meeting and entitled to vote on the subject matter shall be the act of the
shareholders;

3. directors shall be elected by a plurality of the votes of the shares present
in person or represented by proxy at the meeting and entitled to vote on the
election of directors; and

4. where a separate vote by a class or classes is required, a majority of the
outstanding shares of such class or classes, present in person or represent-
ed by proxy, shall constitute a quorum entitled to take action with respect to
that vote on that matter and the affirmative vote of the majority of shares of
such class or classes present in person or represented by proxy at the meeting
shall be the act of such class.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 454, 461, 519 to 527.
« 1740.

Westlaw Topic No. 101.

§ 62. Voting rights of fiduciaries, pledgors and joint owners of stock

A. Persons holding stock in a fiduciary capacity shall be entitled to vote the
shares so held. Persons whose stock is pledged shall be entitled to vote, unless in
the transfer by the pledgor on the books of the corporation he has expressly
empowered the pledgee, to vote thereon, in which case only the pledgee, or his
proxy may represent such stock and vote thereon.

B. If shares or other securities having voting power stand of record in the
names of two or more persons, whether fiduciaries, members of a partnership,
joint tenants, tenants in common, tenants by the entirety or otherwise, or if two
or more persons have the same fiduciary relationship respecting the same shares,
unless the secretary of the corporation is given written notice to the contrary and
is furnished with a copy of the instrument or order appointing them or creating
the relationship wherein it is so provided, their acts with respect to voting shall
have the following effect:

1. If only one (1) vote, his act binds all; or

2. If more than one (1) vote, the act of the majority so voting binds all; or
3. If more than one (1) vote, but the vote is evenly split on any particular
matter, each faction may vote the securities in question proportionally, or
any person voting the shares, or a beneficiary, if any, may apply to the district
court to appoint an additional person to act with the persons so voting the
shares, which shall then be voted as determined by a majority of such persons
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filed shows that any such tenancy is held in unequal interests, a majority or
even-split for the purpose of this subsection shall be a majority or even-split
in interest.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 456 to 459, 463 to
« 1741. 466, 481, 518 to 523, 530.
Westlaw Topic No. 101.

§ 63. Voting trusts and other voting agreements

A. One or more shareholders, by agreement in writing, may deposit capital
stock of an original issue with or transfer capital stock to any person or persons,
or corporation or corporations authorized to act as trustee, for the purpose of
vesting in such person or persons, corporation or corporations, who may be
designated voting trustee, or voting trustees, the right to vote thereon for any
period of time determined by such agreement, not exceeding ten (10) years, upon
the terms and conditions stated in such agreement. The agreement may contain
any other lawful provisions not inconsistent with such purpose. After the filing of
a copy of the agreement in the registered office of the corporation in Cherokee
Nation, which copy shall be open to the inspection of any shareholder of the
corporation or any beneficiary of the trust under the agreement daily during
business hours, certificates of stock or uncertificated stock shall be issued to the
voting trustee or trustees to represent any stock of an original issue so deposited
with him or them, and any certificates of stock or uncertificated stock so
transferred to the voting trustee or trustees shall be surrendered and canceled
and new certificates or uncertificated stock shall be issued therefor to the voting
trustee or trustees. In the certificate so issued, if any, it shall be stated that it is
issued pursuant to such agreement, and thatfact shall also be stated in the stock
ledger of the corporation. The voting trustee or trustees may vote the stock so
issued or transferred during the period specified in the agreement. Stock standing
in the name of the voting trustee or trustees may be voted either in person or by
proxy, and in voting the stock, the voting trustee or trustees shall incur no
responsibility as shareholder, trustee or otherwise, except for his or their own
individual malfeasance. In any case where two or more persons are designated
as voting trustees, and the right and method of voting any stock standing in their
names at any meeting of the corporation are not fixed by the agreement
appointing the trustees, the right to vote the stock and the manner of voting it at
the meeting shall be determined by a majority of the trustees, or if they be equally
divided as to the right and manner of voting the stock in any particular case, the
vote of the stock in such case shall be divided equally among the trustees.

B. The trustee or trustees shall execute and deliver to the beneficiary or
beneficiaries voting trust certificates. Such voting trust certificates shall be
transferable in the same manner as certificates of stock under the provisions of

462



this act.

463



MEETINGS, ELECTIONS, VOTING & NOTICE 18 CNCA §64

C. Atany time within two (2) years prior to the time of expiration of any voting
trust agreement as originally fixed or as last extended as provided for in this
subsection, one or more beneficiaries of the trust under the voting trust
agreement, by written agreement and with the written consent of the voting
trustee or trustees, may extend the duration of the voting trust agreement for an
additional period not exceeding ten (10) years from the expiration date of the trust
as originally fixed or as last extended, as provided for in this subsection. The
voting trustee or trustees, prior to the time of expiration of any such voting trust
agreement, as originally fixed or as previously extended, as the case may be, shall
file in the registered office of the corporation in Cherokee Nation a copy of such
extension agreement and of his or their consent thereto, and thereupon the
duration of the voting trust agreement shall be extended for the period fixed in
the extension agreement; but no such extension agreement shall affect the rights
or obligations of persons not parties thereto.

D. An agreement between two or more shareholders, if in writing and signed
by the parties thereto, may provide that in exercising any voting rights, the
shares held by them shall be voted as provided by the agreement, or as the parties
may agree, or as determined in accordance with a procedure agreed upon by
them. No such agreement shall be effective for a term of more than ten
(10) years, but, at any time within two (2) years prior to the time of the expiration
of such agreement, the parties may extend its duration for as many additional
periods, each not to exceed ten (10) years, as they may desire.

E. The validity of any such voting trust or other voting agreement, otherwise
lawful, shall not be affected during a period of ten (10) years from the date when
it was created or last extended by the fact that under its terms it will or may last
beyond such ten- (10) year period.

F. This section shall not be construed to invalidate any voting or other
agreement among shareholders or any irrevocable proxy which is not otherwise
illegal.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Classes and series of stock; rights, etc., see 18 CNCA § 32.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 460, 468, 471, 518 to
¢ 1744, 1745. 527.
Westlaw Topic No. 101.

§ 64. List of shareholders entitled to vote — Penalty for refusal to produce —
Stock ledger

A. The officer who has charge of the stock ledger of a corporation shall prepare
and make, at least ten (10) days before every meeting of shareholders, a complete
list of the shareholders entitled to vote at the meeting, arranged in alphabetical
order, and showing the address of each shareholder and the number of shares

registered in the name of each shareholder. Such list shall be open to the
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meeting, during ordinary business hours, for a period of at least ten (10) days
prior to the meeting, either at a place within the city where the meeting is to be
held, which place shall be specified on the notice of the meeting, or, if not so
specified, at the place where the meeting is to be held. The list shall also be
produced and kept at the time and place of the meeting during the whole time
thereof, and may be inspected by any shareholder who is present.

B. Upon the willful neglect or refusal of the directors to produce such a list at
any meeting for the election of directors, they shall be ineligible for election to
any office at such meeting.

C. The stock ledger shall be the only evidence as to who are the sharehold-
ers entitled to examine the stock ledger, the list required by this section or the
books of the corporation, or to vote in person or by proxy at any meeting of
shareholders.

History
Source. LA 16-96, eff. July 15, 1996.

§ 65. Inspection of books and records
A. As used in this section, “shareholder” means a shareholder of record.

B. Any shareholder, in person or by attorney or other agent, upon written
demand under oath stating the purpose thereof, shall have the right during the
usual hours for business to inspect for any proper purpose the corporation’s stock
ledger, a list of its shareholders, and its other books and records, and to make
copies or extracts therefrom. A proper purpose shall mean a purpose reasonably
related to such person’s interest as a shareholder. In every instance where an
attorney or other agent shall be the person who seeks the right to inspection, the
demand under oath shall be accompanied by a power of attorney or such other
writing which authorizes the attorney or other agent to so act on behalf of the
shareholder. The demand under oath shall be directed to the corporation at its
registered office in Cherokee Nation or at its principal place of business.

C. 1. If the corporation or an officer or agent thereof refuses to permit an
inspection sought by a shareholder or attorney or other agent acting for the
shareholder pursuant to the provisions of subsection (B) of this section or does
not reply to the demand within five (5) business days after the demand has been
made, the shareholder may apply to the district court for an order to compel such
inspection. The court may summarily order the corporation to permit the
shareholder to inspect the corporation’s stock ledger, an existing list of share-
holders, and its other books and records, and to make copies or extracts
therefrom; or the Court may order the corporation to furnish to the shareholder
a list of its shareholders as of a specific date on condition that the shareholder
first pay to the corporation the reasonable cost of obtaining and furnishing such
list and on such other conditions as the Court deems appropriate.

2. Where the shareholder seeks to inspect the corporation’s books and
records, other than its stock ledger or list of shareholders, he shall first
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a. he has complied with the provisions of this section respecting the
form and manner of making demand for inspection of such documents;
and

b. the inspection he seeks is for a proper purpose.

3. Where the shareholder seeks to inspect the corporation’s stock ledger or
list of shareholders and he has complied with the provisions of this section
respecting the form and manner of making demand for inspection of such
documents, the burden of proof shall be upon the corporation to establish that
the inspection he seeks is for an improper purpose. The court may, in its
discretion, prescribe any limitations or conditions with refer- ence to the
inspection, or award such other or further relief as the Court may deem just
and proper. The court may order books, documents and records, pertinent
extracts therefrom, or duly authenticated copies thereof, to be brought within
Cherokee Nation and kept in Cherokee Nation upon such terms and
conditions as the order may prescribe.

D. Any director shall have the right to examine the corporation’s stock ledger,
a list of its shareholders and its other books and records for a purpose reasonably
related to his position as a director. The district court may summari- ly order the
corporation to permit the director to inspect any and all books and records, the
stock ledger and the stock list and to make copies or extracts therefrom. The
court, in its discretion, may prescribe any limitations or condi- tions with
reference to the inspection, or award such other and further relief as the Court
may deem just and proper.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 409 to 419.
« 1539.

Westlaw Topic No. 101.

§ 66. Voting, inspection and other rights of bondholders and debenture
holders

Every corporation, in its certificate of incorporation, may confer upon the
holders of any bonds, debentures or other obligations issued or to be issued by the
corporation the power to vote in respect to the corporate affairs and management
of the corporation to the extent and in the manner provided in the certificate of
incorporation, and may confer upon such holders of bonds, debentures or other
obligations the same right of inspection of its books, accounts and other records,
and also any other rights, which the shareholders of the corporation have or may
have by reason of the provisions of the Cherokee Nation General Corporation
Act or of its certificate of incorporation. If the certificate of incorporation so
provides, such holders of bonds, deben- tures or other obligations shall be deemed
to be shareholders, and their bonds, debentures or other obligations shall be
deemed to be shares of stock, for the purpose of any provision of the Cherokee
Nation General Corporation Act which requires the vote of shareholders as a

prerequisite to any corporate action and the certificate of incorporation may
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stock, in whole or in part, of their right to vote on any corporate matter
whatsoever, except as set forth in 18 CNCA § 77(B)(2).

History
Source. LA 16-96, eff. July 15, 1996.

§ 67. Notice of meetings and adjourned meetings

A. Whenever shareholders are required or permitted to take any action at a
meeting, a written notice of the meeting shall be given which shall state the place,
date and hour of the meeting, and, in the case of a special meeting, the purpose
or purposes for which the meeting is called.

B. Unless otherwise provided for in the Cherokee Nation General Corpora-
tion Act, the written notice of any meeting shall be given not less than ten (10)
nor more than sixty (60) days before the date of the meeting to each sharehold-
er entitled to vote at such meeting. If mailed, notice is given when deposited in
the United States mail, postage prepaid, directed to the shareholder at his
address as it appears on the records of the corporation. An affidavit of the
secretary or an assistant secretary or of the transfer agent of the corporation that
the notice has been given, in the absence of fraud, shall be prima facie evidence
of the facts stated therein.

C. When a meeting is adjourned to another time or place, unless the bylaws
otherwise require, notice need not be given of the adjourned meeting if the time
and place thereof are announced at the meeting at which the adjournment is
taken. At the adjourned meeting the corporation may transact any business
which might have been transacted at the original meeting. If the adjournment is
for more than thirty (30) days, or if after the adjournment a new record date is
fixed for the adjourned meeting, a notice of the adjourned meeting shall be given
to each shareholder of record entitled to vote at the meeting.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Amendment of certificate of incorporation after receipt of payment for stock; nonstock corpora-
tions, see 18 CNCA § 77.

Renewal, revival, extension and restoration of certificate of incorporation, see 18 CNCA § 120.

Revocation of voluntary dissolution, see 18 CNCA § 119.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 443, 455.
« 1608, 1634.
Westlaw Topic No. 101.

§ 68. Vacancies and newly created directorships

A. 1. Unless otherwise provided in the certificate of incorporation or
bylaws:

a. Vacancies and newly created directorships resulting from any
470
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a majority of the directors then in office, although less than a quorum,
or by a sole remaining director; and

b. Whenever the holders of any class or classes of stock or series thereof
are entitled to elect one or more directors by the provisions of the
certificate of incorporation, vacancies and newly created director- ships
of such class or classes or series may be filled by a majority of the
directors elected by such class or classes or series thereof then in office,
or by a sole remaining director so elected.

2. If at any time, by reason of death or resignation or other cause, a
corporation should have no directors in office, then any officer or any
shareholder or an executor, administrator, trustee or guardian of a share-
holder, or other fiduciary entrusted with like responsibility for the person or
estate of a shareholder, may call a special meeting of shareholders in
accordance with the provisions of the certificate of incorporation or the
bylaws, or may apply to the district court for a decree summarily ordering an
election as provided for in 18 CNCA § 56.

B. In the case of a corporation the directors of which are divided into classes,
any directors chosen under subsection (A) of this section shall hold office until the
next election of the class for which such directors shall have been chosen, and
until their successors shall be elected and qualified.

C. If, at the time of filling any vacancy or any newly created directorship, the
directors then in office shall constitute less than a majority of the whole board, as
constituted immediately prior to any such increase, the district court, upon
application of any shareholder or shareholders holding at least ten percent (10%)
of the total number of the shares at the time outstanding having the right to vote
for such directors, may summarily order an election to be held to fill any such
vacancies or newly created directorships, or to replace the directors chosen by the
directors then in office, which election shall be governed by the provisions of
Section 56 of this act as far as applicable.

D. TUnless otherwise provided in the certificate of incorporation or bylaws,
when one or more directors shall resign from the board, effective at a future data,
a majority of the directors then in office, including those who have so resigned,
shall have power to fill such vacancy or vacancies, the vote thereon to take effect
when such resignation or resignations shall become effective, and each director
so chosen shall hold office as provided for in this section in the filling of other
vacancies.

History
Source. LA 16-96, eff. July 15, 1996.

§ 69. Form of records

Any records maintained by a corporation in the regular course of its business,
including its stock ledger, books of account, and minute books, may be kept in, or
be in the form of, punch cards, magnetic tape, photographs, microphoto- graphs,
or any other information storage device, provided that the records so kept can be
converted into clearly legible written form within a reasonable time. Any
corporation shall so convert any records so kept upon the request of
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any person entitled to inspect the same. Where records are kept in such manner,
a clearly legible written form produced from the cards, tapes, photo- graphs,
microphotographs or other information storage device shall be admissi- ble in
evidence and shall be accepted for all other purposes, to the same extent as an
original written record of the same information would have been, when said
written form accurately portrays the record.

History
Source. LA 16-96, eff. July 15, 1996.

§ 70. Contested election of directors —Proceedings to determine validity

A. Upon application of any shareholder or director, or any officer whose title
to office is contested, or any member of a corporation without capital stock, the
district court may hear and determine the validity of any election of any director,
member of the governing body, or officer of any corporation, and the right of any
person to hold such office, and, in case any such office is claimed by more than
one person, may determine the person entitled thereto; and to that end make such
order or decree in any such case as may be just and proper, with power to enforce
the production of any books, papers and records of the corporation relating to the
issue. In case it should be determined that no valid election has been held, the
district court may order an election to be held in accordance with the provisions
of 18 CNCA § 56 or 18 CNCA § 60. In any such application, service of copies of
the application upon the registered agent of the corporation shall be deemed to
be service upon the corporation and upon the person whose title to office is
contested and upon the person, if any, claiming such office; and the registered
agent shall forward immediately a copy of the application to the corporation and
to the person whose title to office is contested and to the person, if any, claiming
such office, in a postpaid, sealed, registered letter addressed to such corporation
and such person at their post office addresses last known to the registered agent
or furnished to the regis- tered agent by the applicant shareholder. The court may
make such order respecting further or other notice of such application as it deems
proper under the circumstances.

B. Upon application of any shareholder or any member of a corporation
without capital stock, the district court may hear and determine the result of any
vote of shareholders or members, as the case may be, upon matters other than
the election of directors, officers or members of the governing body. Service of the
application upon the registered agent of the corporation shall be deemed to be
service upon the corporation, and no other party need be joined in order for the
Court to adjudicate the result of the vote. The Court may make such order
respecting notice of the application as it deems proper under the circumstances.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations Westlaw Topic No. 101.
« 1747.
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C.J.S. Corporations §§ 519 to 523, 525 to
526, 529.

§ 71. Appointment of custodian or receiver of corporation on deadlock or
for other cause

A. The District Court, upon application of any shareholder, may appoint one
or more persons to be custodians, and, if the corporation is insolvent, to be
receivers, of and for any corporation when:

1. at any meeting held for the election of directors the shareholders are so
divided that they have failed to elect successors to directors whose terms
have expired or would have expired upon qualification of their successors; or
2. the business of the corporation is suffering or is threatened with
irreparable injury because the directors are so divided respecting the
management of the affairs of the corporation that the required vote for action
by the board of directors cannot be obtained and the shareholders are unable
to terminate this division; or

3. the corporation has abandoned its business and has failed within a
reasonable time to take steps to dissolve, liquidate or distribute its assets.

B. A custodian appointed pursuant to the provisions of this section shall have
all the powers and title of a receiver appointed by the Court under applicable law,
but the authority of the custodian is to continue the business of the corporation
and not to liquidate its affairs and distribute its assets, except when the Court
shall otherwise order and except in cases arising pursuant to paragraph 3 of
subsection (A) of this section.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 561, 841 to 870.
« 2911.

Westlaw Topic No. 101.

§ 72. Powers of court in elections of directors

A. The District Court, in any proceeding instituted pursuant to the provi-
sions of 18 CNCA § 56, 18 CNCA § 60 or 18 CNCA § 70, may determine the right
and power of persons claiming to own stock, or in the case of a corporation
without capital stock, of the persons claiming to be members, to vote at any
meeting of the shareholders or members.

B. The District Court may appoint a master to hold any election provided for
in 18 CNCA § 56, 18 CNCA § 60 or 18 CNCA § 70 under such orders and powers
as it deems proper; and it may punish any officer or director for contempt in case
of disobedience of any order made by the Court; and, in case of disobedience by
a corporation of any order made by the Court, may enter a decree against such

corporation for a penalty of not more than Five Thousand Dollars ($5,000.00).
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History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 519 to 523, 525 to
« 1747. 526, 529.
Westlaw Topic No. 101.

§ 73. Consent of shareholders in lieu of meeting

A. Except as provided in subsection (B) of this section or unless otherwise
provided for in the certificate of incorporation, any action required by the
provisions of the Cherokee Nation General Corporation Act to be taken at any
annual or special meeting of shareholders of a corporation or any action which
may be taken at any annual or special meeting of such shareholders, may be
taken without a meeting, without prior notice and without a vote, if a consent or
consents in writing, setting forth the action so taken, shall be signed by the
holders of outstanding stock having not less than the minimum number of votes
that would be necessary to authorize or take such action at a meeting at which
all shares entitled to vote thereon were present and voted and shall be delivered
to the corporation by delivery to its registered office in Cherokee Nation, its
principal place of business, or an officer or agent of the corporation having custody
of the book in which proceedings of meetings of shareholders are recorded.
Delivery made to a corporation’s registered office shall be by hand or by certified
or registered mail, return receipt requested.

B. With respect to a domestic corporation with a class of voting stock listed or
traded on a national securities exchange or registered under Section 12(g) of the
Securities Exchange Act of 1934, 15 U.S.C. § 78a et seq., as amended, which has
one thousand or more shareholders of record, unless otherwise provided for in the
certificate of incorporation, any action required by the provisions of the Cherokee
Nation General Corporation Act to be taken at any annual or special meeting of
shareholders of such corporation or any action which may be taken at any annual
or special meeting of such shareholders, may be taken without a meeting, without
prior notice and without a vote, if a consent or consents in writing, setting forth
the action to taken, shall be signed by the holders of all outstanding stock entitled
to vote thereon and shall be delivered to the corporation by delivery to its
registered office in Cherokee Nation, its principal place of business, or an officer
or agent of the corporation having custody of the book in which proceedings of
meetings of shareholders are recorded. Delivery made to a corporation’s
registered office shall be by hand or by certified or registered mail, return receipt
requested. The provisions of this subsection shall be effective with respect to
corporate actions by written consent, and to such written consent or consents, as
to which the first written consent is executed or solicited after June 10, 1996.

C. Unless otherwise provided for in the certificate of incorporation, any action
required by the provisions of the Cherokee Nation General Corporation Act to be
taken at a meeting of the members of a nonstock corporation, or any action which
may be taken at any meeting of the members of a nonstock corporation, may be
taken without a meeting, without prior notice and without a vote, if a consent
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shall be signed by members having not less than the minimum number of votes
that would be necessary to authorize or take such action at a meeting at which
all members having a right to vote thereon were present and voted and shall be
delivered to the corporation by delivery to its registered office in Cherokee Nation,
its principal place of business, or an officer or agent of the corporation having
custody of the book in which proceedings of meetings of shareholders are
recorded. Delivery made to a corporation’s registered office shall be by hand or
by certified or registered mail, return receipt requested.

D. Every written consent shall bear the date of signature of each sharehold-
er or member who signs the consent and no written consent shall be effective to
take the corporate action referred to therein unless, within sixty (60) days of the
earliest dated consent delivered in the manner required by this section to the
corporation, written consents signed by a sufficient number of holders or
members to take action are delivered to the corporation by delivery to its
registered office in Cherokee Nation, its principal place of business, or an officer
or agent of the corporation having custody of the book in which proceedings of
meetings of shareholders are recorded. Delivery made to a corporation’s
registered office shall be by hand or by certified or registered mail, return receipt
requested.

E. Prompt notice of the taking of the corporate action without a meeting by
less than unanimous written consent shall be given to those shareholders or
members, as the case may be, who have not consented in writing. In the event
that the action which is consented to is such as would have required the filing of
a certificate under any other section of this title, if such action had been voted on
by shareholders or by members at a meeting thereof, the certificate filed under
such other section shall state, in lieu of any statement required by such section
concerning any vote of shareholders or members, that written consent has been
given in accordance with the provisions of this section, and that written notice
has been given as provided for in this section.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References
Appraisal rights, see 18 CNCA § 91.

Revocation of voluntary dissolution, see 18 CNCA § 119.

United States Code
Securities exchanges, short title, see 15 U.S.C. § 78a et seq.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 442, 446.
¢ 1604.

Westlaw Topic No. 101.

§ 74. Waiver of notice

Whenever notice is required to be given under any provision of the Cherokee
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Nation General Corporation Act or of the certificate of incorporation or bylaws, a
written waiver thereof, signed by the person entitled to notice, whether before
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or after the time stated therein, shall be deemed equivalent to notice. Attend-
ance of a person at a meeting shall constitute a waiver of notice of such meeting,
except when the person attends a meeting for the express purpose of objecting, at
the beginning of the meeting, to the transaction of any business because the
meeting is not lawfully called or convened. Neither the business to be transacted
at, nor the purpose of, any regular or special meeting of the shareholders,
directors, or members of a committee of directors need be specified in any written
waiver of notice unless so required by the certificate of incorporation or the
bylaws.

History
Source. LA 16-96, eff. July 15, 1996.

§ 75. Exception to requirements of notice

A. Whenever notice is required to be given, pursuant to any provision of this
title or of the certificate of incorporation or bylaws of any corporation, to any
person with whom communication is unlawful, the giving of such notice to such
person shall not be required and there shall be no duty to apply to any
governmental authority or agency for a license or permit to give such notice to
such person. Any action or meeting which shall be taken or held without notice
to any such person with whom communication is unlawful shall have the same
force and effect as if such notice had been duly given. In the event that the action
taken by the corporation is such as to require the filing of a certificate under any
of the other sections of this title, the certificate shall state, if such is the fact and
if notice is required, that notice was given to all persons entitled to receive notice
except such persons with whom communication is unlawful.

B. Whenever notice is required to be given pursuant to any provision of the
Cherokee Nation General Corporation Act or the certificate of incorporation or
bylaws of any corporation, to any shareholder or, if the corporation is a nonstock
corporation, to any member to whom:

1. notice of two (2) consecutive annual meetings and all notices of meetings
or of the taking of action by written consent without a meeting to such person
during the period between such two (2) consecutive annual meetings; or

2. all, and at least two, payments, if sent by first-class mail, of dividends or
interest on securities during a twelve- (12) month period, have been mailed
addressed to such person at his address as shown on the records of the
corporation and have been returned undeliverable, the giving of such notice
to such person shall not be required. Any action or meeting which shall be
taken or held without notice to such person shall have the same force and
effect as if such notice had been duly given. If any such person shall deliver
to the corporation a written notice setting forth his then current address, the
requirement that notice be given to such person shall be reinstated. In the
event that the action taken by the corporation is such as to require the filing
of a certificate under any of the other sections of the Cherokee Nation General
Corporation Act, the certificate need not state that notice was not given to

persons to whom notice was not required to be given pursuant to the
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provisions of this subsection.

ARTICLE 9

AMENDMENT OF CERTIFICATE OF INCORPORATION —
CHANGES IN CAPITAL AND CAPITAL STOCK

Section

76. Amendment of certificate of incorporation before receipt of payment for stock

77. Amendment of certificate of incorporation after receipt of payment for stock—
Nonstock corporations

78. Retirement of stock

79. Reduction of capital

80. Restated certificate of incorporation

§ 76. Amendment of certificate of incorporation before receipt of payment
for stock

A. Before a corporation has received any payment for any of its stock, it may
amend its certificate of incorporation at any time or times, in any and as many
respects as may be desired, so long as its certificate of incorporation as amended
would contain only such provisions as it would be lawful and proper to insert in
an original certificate of incorporation filed at the time of filing the amendment.

B. The amendment of certificate of incorporation authorized by the provi-
sions of this section shall be adopted by a majority of the incorporators, if directors
were not named in the original certificate of incorporation or have not yet been
elected, or, if directors were named in the original certificate of incorporation or
have been elected and have qualified, by a majority of the directors. A certificate
setting forth the amendment and certifying that the corporation has not received
any payment for any of its stock and that the amendment has been duly adopted
in accordance with the provisions of this section shall be executed, acknowledged
and filed in accordance with the provisions of 18 CNCA § 7. Upon such filing, the
corporation’s certificate of incorporation shall be deemed to be amended
accordingly as of the date on which the original certificate of incorporation
became effective, except as to those persons who are substantially and adversely
affected by the amendment and as to those persons the amendment shall be
effective from the filing date.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Powers of incorporators, see 18 CNCA § 11.
Required filing with the Office of the Principal Chief or his authorized representative following a
merger or consolidation, or a change of corporate name, see 18 CNCA § 144.

Library References

Corporations and Business Organizations Westlaw Topic No. 101.
¢ 1167.

480



18 CNCA §76 CORPORATIONS

C.J.S. Corporations §§ 58, 77 to 88.

§ 77. Amendment of certificate of incorporation after receipt of payment for
stock —Nonstock corporations

A. 1. After a corporation has received payment for any of its capital stock, it
may amend its certificate of incorporation, from time to time, in any and as many
respects as may be desired, so long as its certificate of incorporation as amended
would contain only such provisions as it would be lawful and proper to insert in
an original certificate of incorporation filed at the time of the filing of the
amendment; and if a change in stock or the rights of shareholders, or an exchange,
reclassification or cancellation of stock or rights of shareholders is to be made,
such provisions as may be necessary to effect such change, exchange,
reclassification or cancellation. In particular, and without limitation upon such
general power of amendment, a corporation may amend its certificate of
incorporation, from time to time, so as:

a. to change its corporate name; or

b. to change, substitute, enlarge or diminish the nature of its business
or its corporate powers and purposes; or

c. to increase or decrease its authorized capital stock or to reclassify
the same, by changing the number, par value, designations, prefer-
ences, or relative, participating, optional, or other special rights of the
shares, or the qualifications, limitations or restrictions of such rights, or
by changing shares with par value into shares without par value, or
shares without par value into shares with par value either with or
without increasing or decreasing the number of shares; or

d. to cancel or otherwise affect the right of the holders of the shares of
any class to receive dividends which have accrued but have not been
declared; or

e. to create new classes of stock having rights and preferences either
prior and superior or subordinate and inferior to the stock of any class
then authorized, whether issued or unissued; or

f. to change the period of its duration.

2. Any or all changes or alterations provided for in paragraph 1 of this
subsection may be effected by one certificate of amendment.

B. Every amendment authorized by the provisions of subsection (A) of this
section shall be made and effected in the following manner:

1. If the corporation has capital stock, its board of directors shall adopt a
resolution setting forth the amendment proposed, declaring its advisability,
and either calling a special meeting of the shareholders entitled to vote in
respect thereof for the consideration of such amendment or directing that the
amendment proposed be considered at the next annual meeting of
shareholders. Such special or annual meeting shall be called and held upon
notice in accordance with the provisions of 18 CNCA § 67. The notice shall
set forth such amendment in full or a brief summary of the changes to be
effected thereby, as the directors shall deem advisable. At the meeting a vote
of the shareholders entitled to vote thereon shall be taken for and against
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the proposed amendment. If a majority of the outstanding stock
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entitled to vote thereon, and a majority of the outstanding stock of each class
entitled to vote thereon as a class, has been voted in favor of the amendment,
a certificate setting forth the amendment and certifying that such
amendment has been duly adopted in accordance with the provisions of this
section shall be executed, acknowledged and filed and shall become effective
in accordance with the provisions of 18 CNCA § 7.
2. The holders of the outstanding shares of a class shall be entitled to vote
as a class upon a proposed amendment, whether or not entitled to vote
thereon by the provisions of the certificate of incorporation, if the amend-
ment would increase or decrease the aggregate number of authorized shares
of such class, increase or decrease the par value of the shares of such class,
or alter or change the powers, preferences or special rights of the shares of
such class so as to affect them adversely. If any proposed amendment would
alter or change the powers, references, or special rights of one or more series
of any class so as to affect them adversely, but shall not so affect the entire
class, then only the shares of the series so affected by the amendment shall
be considered a separate class for the purposes of this paragraph. The
number of authorized shares of any such class or classes of stock may be
increased or decreased, but not below the number of shares thereof then
outstanding, by the affirmative vote of the holders of a majority of the stock
of the corporation entitled to vote irrespective of the provisions of this
paragraph, if so provided in the original certificate of incorporation, in any
amendment thereto which created such class or classes of stock or which was
adopted prior to the issuance of any shares of such class or classes of stock,
or in any amendment thereto which was authorized by a resolution or
resolutions adopted by the affirmative vote of the holders of a majority of
such class or classes of stock.
3. If the corporation has no capital stock, then the governing body thereof
shall adopt a resolution setting forth the amendment proposed and declar-
ing its advisability. If at a subsequent meeting, held, on notice stating the
purpose thereof, not earlier than fifteen (15) days and not later than sixty
(60) days from the meeting at which such resolution has been passed, a
majority of all the members of the governing body, shall vote in favor of such
amendment, a certificate thereof shall be executed, acknowledged and filed
and shall become effective in accordance with the provisions of 18 CNCA § 7.
The certificate of incorporation of any such corporation without capital stock
may contain a provision requiring an amendment thereto to be approved by
a specified number or percentage of the members or of any specified class of
members of such corporation in which event only one meeting of the
governing body thereof shall be necessary, and such pro- posed amendment
shall be submitted to the members or to any specified class of members of
such corporation without capital stock in the same manner, so far as
applicable, as i1s provided for in this section for an amendment to the
certificate of incorporation of a stock corporation; and in the event of the
adoption thereof, a certificate evidencing such amend- ment shall be
executed, acknowledged and filed and shall become effective in accordance
with the provisions of 18 CNCA § 7. In the event the amendment to the
certificate of incorporation of a nonstock corporation results in the change of
the name of such corporation, a notice of the name
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change shall be published one (1) time in the newspaper Cherokee Phoenix.

Proof of such publication shall be filed in the Office of the Principal Chief or

his authorized representative.

4. Whenever the certificate of incorporation shall require for action by the
board of directors, by the holders of any class or series of shares or by the
holders of any other securities having voting power the vote of a greater
number or proportion than is required by the provisions of the Cherokee Nation
General Corporation Act, the provision of the certificate of incorpo- ration
requiring such greater vote shall not be altered, amended or repealed except by
such greater vote.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Powers of incorporators, see 18 CNCA § 11.

Required filing with the Office of the Principal Chief or his authorized representative following a
merger or consolidation, or a change of corporate name, see 18 CNCA § 144.

Voting, inspection and other rights of bondholders and debenture holders, see 18 CNCA § 66.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 58, 77 to 88.
« 1167.

Westlaw Topic No. 101.

§ 78. Retirement of stock

A. A corporation, by resolution of its board of directors, may retire any shares
of its capital stock that are issued but are not outstanding.

B. Whenever any shares of the capital stock of a corporation are retired, they
shall resume the status of authorized and unissued shares of the class or series
to which they belong unless the certificate of incorporation otherwise provides. If
the certificate of incorporation prohibits the reissuance of such shares, or
prohibits the reissuance of such shares as a part of a specific series only, a
certificate stating that reissuance of the shares, as part of the class or series, is
prohibited identifying the shares and reciting their retirement shall be executed,
acknowledged and filed and shall become effective in accordance with the
provisions of 18 CNCA § 7. When such certificate becomes effective, it shall have
the effect of amending the certificate of incorporation so as to reduce accordingly
the number of authorized shares of the class or series to which such shares
belong or, if such retired shares constitute all of the authorized shares of the class
or series to which they belong, of eliminating from the certificate of incorporation
all reference to such class or series of stock.

C. If the capital of the corporation will be reduced by or in connection with
the retirement of shares, the reduction of capital shall be effected pursuant to the
provisions of 18 CNCA § 79.
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History

Source. LA 16-96, eff. July 15, 1996.
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Cross References

Corporation’s powers respecting ownership, voting, etc., of its own stock; rights of stock called for
redemption, see 18 CNCA § 41.
Powers of incorporators, see 18 CNCA § 11.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 243 to 248.
« 1299, 1300.
Westlaw Topic No. 101.

§ 79. Reduction of capital

A. A corporation, by resolution of its board of directors, may reduce its capital
in any of the following ways:

1. By reducing or eliminating the capital represented by shares of capital
stock which have been retired; or

2. By applying to an otherwise authorized purchase or redemption of
outstanding shares of its capital stock some or all of the capital represented
by the shares being purchased or redeemed, or any capital that has not been
allocated to any particular class of its capital stock; or

3. By applying to an otherwise authorized conversion or exchange of
outstanding shares of its capital stock some or all of the capital represented
by the shares being converted or exchanged, or some or all of any capital that
has not been allocated to any particular class of its capital stock, or both, to
the extent that such capital in the aggregate exceeds the total aggregate par
value or the stated capital of any previously unissued shares issuable upon
such conversion or exchange; or

4. By transferring to surplus:

a. some or all of the capital not represented by any particular class of
its capital stock; or

b. some or all of the capital represented by issued shares of its par
value capital stock, which capital is in excess of the aggregate par value
of such shares; or

c. some of the capital represented by issued shares of its capital stock
without par value.

B. Notwithstanding the other provisions of this section, no reduction of
capital shall be made or effected unless the assets of the corporation remaining
after such reduction shall be sufficient to pay any debts of the corporation for
which payment has not been otherwise provided. No reduction of capital shall
release any liability of any shareholder whose shares have not been fully paid.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Corporation’s powers respecting ownership, voting, etc., of its own stock; rights of stock called for
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redemption, see 18 CNCA § 41.
Dividends; payment; wasting asset corporations, see 18 CNCA § 49.
Powers of incorporators, see 18 CNCA § 11.
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§ 80. Restated certificate of incorporation

A. A corporation, whenever desired, may integrate into a single instrument
all of the provisions of its certificate of incorporation which are then in effect and
operative as a result of there having up to that time been filed with the Office of
the Principal Chief or his authorized representative one or more certificates or
other instruments pursuant to any of the sections referred toin 18 CNCA § 8, and
it may at the same time also further amend its certificate of incorporation by
adopting a restated certificate of incorporation.

B. If the restated certificate of incorporation merely restates and integrates
but does not further amend the certificate of incorporation, as up to that time
amended or supplemented by any instrument that was filed pursuant to any of
the sections mentioned in 18 CNCA § 8, it may be adopted by the board of
directors without a vote of the shareholders, or it may be proposed by the directors
and submitted by them to the shareholders for adoption, in which case the
procedure and vote required by 18 CNCA § 77 for amendment of the certificate of
incorporation shall be applicable. If the restated certificate of incorporation
restates and integrates and also further amends in any respect the certificate of
incorporation, as up to that time amended or supplemented, it shall be proposed
by the directors and adopted by the shareholders in the manner and by the vote
prescribed by 18 CNCA § 77 or, if the corporation has not received any payment
for any of its stock, in the manner and by the vote prescribed by 18 CNCA § 76.

C. A restated certificate of incorporation shall be specifically designated as
such in its heading. It shall state, either in its heading or in an introductory
paragraph, the corporation’s present name, and, if it has been changed, the name
under which it was originally incorporated, and the date of filing of its original
certificate of incorporation with the Office of the Principal Chief or his authorized
representative. A restated certificate shall also state that it was duly adopted in
accordance with the provisions of this section. If it was adopted by the board of
directors without a vote of the shareholders, unless it was adopted pursuant to
the provisions of 18 CNCA § 76, it shall state that it only restates and integrates
and does not further amend the provisions of the corporation’s certificate of
incorporation as up to that time amended or supplemented, and that there is no
discrepancy between those provisions and the provisions of the restated
certificate. A restated certificate of incorporation may omit:

1. such provisions of the original certificate of incorporation which named
the incorporator or incorporators, the initial board of directors, and the
original subscribers for shares; and

2. such provisions contained in any amendment to the certificate of
incorporation as were necessary to effect a change, exchange, reclassifica-
tion or cancellation of stock, if such change, exchange, reclassification or
cancellation has become effective.

Any such omissions shall not be deemed a further amendment.

D. Arestated certificate of incorporation shall be executed, acknowledged and
filed in accordance with the provisions of 18 CNCA § 7. Upon its filing with the

Office of the Principal Chief or his authorized representative, the
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original certificate of incorporation, as up to that time amended or supplement-
ed, shall be superseded. From that time forward, the restated certificate of
incorporation, including any further amendments or changes made thereby, shall
be the certificate of incorporation of the corporation, but the original date of
incorporation shall remain unchanged.

E. Anyamendment or change effected in connection with the restatement and
integration of the certificate of incorporation shall be subject to any other
provision of the Cherokee Nation General Corporation Act, not inconsistent with
the provisions of this section, which would apply if a separate certificate of
amendment were filed to effect such amendment or change.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Classes and series of stock; rights, etc., see 18 CNCA § 32.
Powers of incorporators, see 18 CNCA § 11.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 46 to 49, 56 to 59, 63
« 1162. to 64, 77 to 90.
Westlaw Topic No. 101.

ARTICLE 10
MERGER OR CONSOLIDATION

Section

81.  Merger or consolidation of domestic corporations

82.  Merger or consolidation of domestic and foreign corporations—Service of process
upon surviving or resulting corporation

83.  Merger of parent corporation and subsidiary or subsidiaries

84.  Merger or consolidation of domestic nonstock, not for profit corporations

85.  Merger or consolidation of domestic and foreign nonstock, not for profit corpora-
tion; service of process upon surviving or resulting corporation

86. Merger or consolidation of domestic stock and nonstock corporations

87.  Merger or consolidation of domestic and foreign stock and nonstock corporations

88. Status, rights, liabilities, etc. of constituent and surviving or resulting corpora-
tions following merger or consolidation

89.  Powers of corporation surviving or resulting from merger or consolidation;
issuance of stock, bonds or other indebtedness

90 Effect of merger upon pending actions

90.1. Share acquisitions

90.2. Merger or consolidation of domestic corporation and limited partnership
90.3. Business combinations with interested shareholders

91.  Appraisal rights

§ 81. Merger or consolidation of domestic corporations

A. Any two or more corporations existing under the laws of Cherokee Nation
may merge into a single corporation, which may be any one of the constituent
corporations or may consolidate into a new corporation formed by the
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consolidation, pursuant to an agreement of merger or consolidation, as the
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case may be, complying and approved in accordance with the provisions of this
section.

B. The board of directors of each corporation which desires to merge or
consolidate shall adopt a resolution approving an agreement of merger or
consolidation. The agreement shall state:

1. the terms and conditions of the merger or consolidation;

2. the mode of carrying the same into effect;

3. 1n the case of a merger, such amendments or changes in the certificate of
incorporation of the surviving corporation as are desired to be effected by
the merger, or, if no such amendments or changes are desired, a statement
that the certificate of incorporation of the surviving corporation shall be its
certificate of incorporation of the surviving or resulting corpo- ration;

4. 1in the case of a consolidation, that the certificate of incorporation of the
resulting corporation shall be as is set forth in an attachment to the
agreement;

5. the manner of converting the shares of each of the constituent corpora-
tions into shares or other securities of the corporation surviving or result- ing
from the merger or consolidation, and, if any shares of any of the constituent
corporations are not to be converted solely into shares or other securities of
the surviving or resulting corporation, the cash, property, rights or securities
of any other corporation which the holders of such shares are to receive in
exchange for or upon conversion of such shares and the surrender of any
certificates evidencing them, which cash, proper- ty, rights or securities of
any other corporation may be in addition to or in lieu of shares or other
securities of the surviving or resulting corporation; and

6. such other details or provisions as are deemed desirable, including
without limiting the generality of the foregoing, a provision for the payment
of cash in lieu of the issuance or recognition of fractional shares, interests or
rights, or for any other arrangement with respect thereto, consistent with
the provisions of 18 CNCA § 36. The agreement so adopted shall be executed
and acknowledged in accordance with the provisions of 18 CNCA

§ 7. Any of the terms of the agreement of merger or consolidation may be
made dependent upon facts ascertainable outside of such agreement,
provided that the manner in which such facts shall operate upon the terms
of the agreement is clearly and expressly set forth in the agreement of merger
or consolidation.

C. The agreement required by the provisions of subsection (B) of this section
shall be submitted to the shareholders of each constituent corporation at an
annual or special meeting thereof for the purpose of acting on the agreement. Due
notice of the time, place and purpose of the meeting shall be mailed to each
holder of stock whether voting or nonvoting, of the corporation at his address as
it appears on the records of the corporation, at least twenty (20) days prior to the
date of the meeting. The notice shall contain a copy of the agreement or a brief
summary thereof, as the directors shall deem advisable; provided, however, such
notice shall be effective only with respect to mergers or consolidations for which
the notice of the shareholders meeting to vote
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thereon has been mailed after the effective date of this title. At the meeting the
agreement shall be considered and a vote taken for its adoption or rejection. If a
majority of the outstanding stock of the corporation entitled to vote thereon shall
be voted for the adoption of the agreement, that fact shall be certified on the
agreement by the secretary or the assistant secretary of the corporation. If the
agreement shall be so adopted and certified by each constituent corpora- tion, it
shall then be filed and shall become effective in accordance with the provisions of
18 CNCA § 7. In lieu of filing an agreement of merger or consolidation required
by this section, the surviving or resulting corporation may file a certificate of
merger or consolidation executed in accordance with the provisions of 18 CNCA
§ 7 and which states:

1. the name and state of incorporation of each of the constituent corpora-

tions;

2. that an agreement of merger or consolidation has been approved,

adopted, certified, executed and acknowledged by each of the constituent

corporations in accordance with the provisions of this section;

3. the name of the surviving or resulting corporation;

4. 1n the case of a merger, such amendments or changes in the certificate of

incorporation of the surviving corporation as are desired to be effected by

the merger, or, if no such amendments or changes are desired, a statement

that the certificate of incorporation of the surviving corporation shall be its

certificate of incorporation;

5. 1in the case of a consolidation, that the certificate of incorporation of the

resulting corporation shall be as is set forth in an attachment to the

certificate;

6. that the executed agreement of consolidation or merger is on file at the

principal place of business of the surviving corporation, stating the address

thereof; and

7. that a copy of the agreement of consolidation or merger will be furnished

by the surviving corporation, on request and without cost, to any shareholder

of any constituent corporation. For purposes of 18 CNCA

§§ 84 and 86, the term “‘shareholder’”” shall be deemed to include “mem- ber”.

D. 1. Any agreement of merger or consolidation may contain a provision that
at any time prior to the filing of the agreement with the Office of the Principal
Chief or his authorized representative, the agreement may be termi- nated by the
board of directors of any constituent corporation notwithstanding approval of the
agreement by the shareholders of all or any of the constituent corporations. Any
agreement of merger or consolidation may contain a provi- sion that the boards
of directors of the constituent corporations may amend the agreement at any time
prior to the filing of the agreement, or a certificate in lieu thereof, with the Office
of the Principal Chief or his authorized representa- tive, provided that an
amendment made subsequent to the adoption of the agreement by the
shareholders of any constituent corporation shall not:

a. alter or change the amount or kind of shares, securities, cash,
property and/or rights to be received in exchange for or on conversion of
all or any of the shares of any class or series thereof of such constituent
corporation;
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b. alter or change any term of the certificate of incorporation of the
surviving corporation to be effected by the merger or consolidation; or

c. alter or change any of the terms and conditions of the agreement if
such alteration or change would adversely affect the holders of any class
or series thereof of such constituent corporation.

2. For purposes of 18 CNCA § 83, the references to “agreement of merger”
in this subsection shall mean the resolution of merger adopted by the board
of directors of the parent corporation.

E. In the case of a merger, the certificate of incorporation of the surviving
corporation shall automatically be amended to the extent, if any, that changes in
the certificate of incorporation are set forth in the certificate of merger.

F. Notwithstanding the requirements of subsection (C) of this section, unless
required by its certificate of incorporation, no vote of shareholders of a constituent
corporation surviving a merger shall be necessary to authorize a merger if:

1. the agreement of merger does not amend in any respect the certificate of
incorporation of such constituent corporation;

2. each share of stock of such constituent corporation outstanding imme-
diately prior to the effective date of the merger is to be an identical
outstanding or treasury share of the surviving corporation after the effec-
tive date of the merger; and

3. either no shares of common stock of the surviving corporation and no
shares, securities or obligations convertible into such stock are to be issued
or delivered under the plan of merger, or the authorized unissued shares or
the treasury shares of common stock of the surviving corporation to be issued
or delivered under the plan of merger plus those initially issuable upon
conversion of any other shares, securities or obligations to be issued or
delivered under such plan do not exceed twenty percent (20%) of the shares
of common stock of such constituent corporation outstanding imme- diately
prior to the effective date of the merger. No vote of shareholders of a
constituent corporation shall be necessary to authorize a merger or
consolidation if no shares of the stock of such corporation shall have been
issued prior to the adoption by the board of directors of the resolution
approving the agreement of merger or consolidation. If an agreement of
merger is adopted by the constituent corporation surviving the merger, by
action of its board of directors and without any vote of its shareholders
pursuant to the provisions of this subsection, the secretary or assistant
secretary of that corporation shall certify on the agreement that the
agreement has been adopted pursuant to the provisions of this subsection
and that, as of the date of such certificate, the outstanding shares of the
corporation were such as to render the provisions of this subsection
applicable. The agreement so adopted and certified shall then be filed and
shall become effective in accordance with the provisions of 18 CNCA § 7. Such
filing shall constitute a representation by the person who executes the
certificate that the facts stated in the certificate remain true immediately
prior to such filing.
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History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Board of directors; powers; number; qualifications; terms and quorum; committees; classes of
directors; reliance upon books; action without meeting; etc., see 18 CNCA § 27.

Powers of incorporators, see 18 CNCA § 11.

Required filing with the Office of the Principal Chief or his authorized representative following a
merger or consolidation, or a change of corporate name, see 18 CNCA § 144.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 885 to 907.
¢ 2650, 2651, 2655.

Westlaw Topic No. 101.

§ 82. Merger or consolidation of domestic and foreign corporations — Ser-
vice of process upon surviving or resulting corporation

A. Any one or more corporations of Cherokee Nation may merge or consoli-
date with one or more other corporations of Cherokee Nation, any other federally-
recognized Indian tribe, any other state or states of the United States, or of the
District of Columbia if the laws of such other tribe, state or states or of the District
permit a corporation of such jurisdiction to merge or consolidate with a
corporation of another jurisdiction. The constituent corporations may merge into
a single corporation, which may be any one of the constituent corporations, or
they may consolidate into a new corporation formed by the consolidation, which
may be a corporation of the state of incorporation of any one of the constituent
corporations, pursuant to an agreement of merger or consolidation, as the case
may be, complying and approved in accordance with the provisions of this section.
In addition, any one or more corporations organized under the laws of any
jurisdiction other than one of the United States may merge or consolidate with
one or more corporations existing under the laws of Cherokee Nation if the
surviving or resulting corporation will be a corporation of Cherokee Nation, and
if the laws under which the other corporation or corporations are formed permit
a corporation of such jurisdic- tion to merge or consolidate with a corporation of
another jurisdiction.

B. All the constituent corporations shall enter into an agreement of merger or
consolidation. The agreement shall state:

1. the terms and conditions of the merger or consolidation;
2. the mode of carrying the same into effect;
3. the manner of converting the shares of each of the constituent corpora-
tions into shares or other securities of the corporation surviving or result- ing
from the merger or consolidation and, if any shares of any of the constituent
corporations are not to be converted solely into shares or other securities of
the surviving or resulting corporation, the cash, property, rights, or securities
of any other corporation which the holder of such shares are to receive in
exchange for, or upon conversion of, such shares and the surrender of any
certificates evidencing them, which cash, proper- ty, rights, or securities of
any other corporation may be in addition to or in lieu of the shares or other

securities of the surviving or resulting corpora- tion;
494



18 CNCA § 82 CORPORATIONS

4. such other details or provisions as are deemed desirable, including,
without limiting the generality of the foregoing, a provision for the payment
of cash in lieu of the issuance or recognition of fractional shares of the
surviving or resulting corporation or of any other corporation the securities
of which are to be received in the merger or consolidation, or for some other
arrangement with respect thereto consistent with the provisions of 18 CNCA
§ 36; and

5. such other provisions or facts as shall be required to be set forth in the
certificate of incorporation by the laws of the state which are stated in the
agreement to be the laws that shall govern the surviving or resulting
corporation and that can be stated in the case of a merger or consolidation.
Any of the terms of the agreement of merger or consolidation may be made
dependent upon facts ascertainable outside of such agreement, provided that
the manner in which such facts shall operate upon the terms of the
agreement is clearly and expressly set forth in the agreement of merger or
consolidation.

C. The agreement shall be adapted, approved, executed and acknowledged by
each of the constituent corporations in accordance with the laws under which it
is formed, and, in the case of a Cherokee Nation corporation, in the same manner
as is provided for in 18 CNCA § 81. The agreement shall be filed and shall become
effective for all purposes of the laws of Cherokee Nation when and as provided
for in 18 CNCA § 81 with respect to the merger or consolidation of corporations
of Cherokee Nation. In lieu of filing the agree- ment of merger or consolidation,
the surviving or resulting corporation may file a certificate of merger or
consolidation executed in accordance with the provisions of 18 CNCA § 7, which
states:

1. the name and state of incorporation of each of the constituent corpora-

tions;

2. that an agreement of merger or consolidation has been approved,

adopted, executed and acknowledged by each of the constituent corpora- tions

in accordance with the provisions of this subsection;

3. the name of the surviving or resulting corporation;

4. 1in the case of a merger, such amendments or changes in the certificate of

incorporation of the surviving corporation as are desired to be effected by

the merger, or, if no such amendments or changes are desired, a statement

that the certificate of incorporation of the surviving corporation shall be its

certificate of incorporation;

5. 1n the case of a consolidation, that the certificate of incorporation of the

resulting corporation shall be as is set forth in an attachment to the

certificate;

6. that the executed agreement of consolidation or merger is on file at the

principal place of business of the surviving corporation and the address

thereof;

7. that a copy of the agreement of consolidation or merger will be furnished

by the surviving corporation, on request and without cost, to any shareholder

of any constituent corporation;

8. 1if the corporation surviving or resulting from the merger or consolida-
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of each constituent corporation which is not a corporation of Cherokee
Nation; and

9. the agreement, if any, required by the provisions of subsection (D) of this
section. For purposes of 18 CNCA § 85, the term ““shareholder” in subsection
(D) of this section shall be deemed to include “member”.

D. If the corporation surviving or resulting from the merger or consolida- tion
is to be governed by the laws of the District of Columbia or any state other than
Cherokee Nation, it shall agree that it may be served with process in Cherokee
Nation in any proceeding for enforcement of any obligation of any constituent
corporation of Cherokee Nation, as well as for enforcement of any obligation of
the surviving or resulting corporation arising from the merger or consolidation,
including any suit or other proceeding to enforce the right of any shareholders as
determined in appraisal proceedings pursuant to the provisions of 18 CNCA § 91,
and shall irrevocably appoint the Office of the Principal Chief or his authorized
representative as its agent to accept service of process in any such suit or other
proceedings and shall specify the address to which a copy of such process shall be
mailed by the Office of the Principal Chief or his authorized representative. In
the event of such service upon the Office of the Principal Chief or his authorized
representative in accordance with the provi- sions of this subsection, the Office of
the Principal Chief or his authorized representative shall immediately notify such
surviving or resulting corporation thereof by letter, certified mail, return receipt
requested, directed to such surviving or resulting corporation at its address so
specified unless such surviving or resulting corporation shall have designated in
writing to the Office of the Principal Chief or his authorized representative a
different address for such purpose, in which case it shall be mailed to the last
address to designated. Such letter shall enclose a copy of the process and any
other papers served on the Office of the Principal Chief or his authorized
representative pursuant to the provisions of this subsection. It shall be the duty
of the plaintiff in the event of such service to serve process and any other papers
in duplicate, to notify the Office of the Principal Chief or his authorized
representative that service is being effected pursuant to the provisions of this
subsection and to pay the Office of the Principal Chief or his authorized
representative the fee provided for in 18 CNCA § 142(7), which fee shall be taxed
as part of the costs in the proceeding, if the plaintiff shall prevail therein. The
Office of the Principal Chief or his authorized representative shall maintain an
alphabetical record of any such service setting forth the name of the plaintiff and
the defendant, the title, docket number and nature of the proceeding in which
process has been served upon the Office of the Principal Chief or his authorized
representative, the fact that service has been effected pursuant to the provisions
of this subsection, the return date thereof, and the date service was made. The
Office of the Principal Chief or his authorized representative shall not be
required to retain such information longer than five (5) years from receipt of the
service of process by the Office of the Principal Chief or his authorized
representative.

E. The provisions of 18 CNCA § 81(D) shall apply to any merger or
consolidation pursuant to the provisions of this section. The provisions of 18
CNCA § 81(E) shall apply to a merger pursuant to the provisions of this section
in which the surviving corporation is a corporation of the Cherokee Nation. The
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provisions of 18 CNCA § 81(F) shall apply to any merger pursuant to the
provisions of this section.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Board of directors; powers; number; qualifications; terms and quorum; committees; classes of
directors; reliance upon books; action without meeting; etc., see 18 CNCA § 27.

Powers of incorporators, see 18 CNCA § 11.

Required filing with the Office of the Principal Chief or his authorized representative following a
merger or consolidation, or a change of corporate name, see 18 CNCA § 144.

Library References
Corporations and Business Organizations C.J.S. Corporations §§ 434, 893 to 897, 899
« 2672, 2680. to 906, 910 to 911, 913.

Westlaw Topic No. 101.

§ 83. Merger of parent corporation and subsidiary or subsidiaries

A. Inany case in which at least ninety percent (90%) of the outstanding shares
of each class of the stock of a corporation or corporations is owned by another
corporation and one of such corporations is a corporation of Cherokee Nation and
the other or others are corporations of Cherokee Nation or of any state or states
or of the District of Columbia and the laws of such state or states or of the District
of Columbia permit a corporation of such jurisdiction to merge with a corporation
of another jurisdiction, the corporation having such stock ownership may either
merge such other corporation or corporations into itself and assume all of its or
their obligations, or merge itself, or itself and one or more of such other
corporations, into one of such other corporations by executing, acknowledging and
filing, in accordance with the provisions of 18 CNCA § 7, a certificate of such
ownership and merger setting forth a copy of the resolution of its board of
directors to so merge and the date of the adoption thereof; provided, however, that
in case the parent corporation shall not own all the outstanding stock of all the
subsidiary corporations, parties to a merger as aforesaid, the resolution of the
board of directors of the parent corporation shall state the terms and conditions
of the merger, including the securities, cash, property, or rights to be issued, paid,
delivered or granted by the surviving corporation upon surrender of each share
of the subsidiary corpora- tion or corporations not owned by the parent
corporation. If the parent corporation is not the surviving corporation, the
resolution shall include provision for the pro rata issuance of stock of the
surviving corporation to the holders of the stock of the parent corporation on
surrender of any certificates therefor, and the certificate of ownership and merger
shall state that the proposed merger has been approved by a majority of the
outstanding stock of the parent corporation entitled to vote thereon at a meeting
thereof duly called and held after twenty (20) days’ notice of the purpose of the
meeting mailed to each such shareholder at his address as it appears on the
records of the corporation if the parent corporation is a corporation of Cherokee
Nation or state that the proposed merger has been adopted, approved, certified,
executed and acknowledged by the parent corporation in accordance with the
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laws under which it is organized if the parent corporation is not a corporation
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Cherokee Nation. If the surviving corporation exists under the laws of the District
of Columbia or any state other than Cherokee Nation, the provisions of 18 CNCA
§ 82(D) shall also apply to a merger pursuant to the provisions of this section.

B. Subject to the provisions of 18 CNCA § 6(A)(1), if the surviving corpora-
tion is a Cherokee Nation corporation, it may change its corporate name by the
inclusion of a provision to that effect in the resolution of merger adopted by the
directors of the parent corporation and set forth in the certificate of ownership
and merger, and upon the effective date of the merger, the name of the
corporation shall be so changed.

C. The provisions of 18 CNCA § 81(D) shall apply to a merger pursuant to the
provisions of this section, and the provisions of 18 CNCA § 81(E) shall apply to
a merger pursuant to the provisions of this section in which the surviving
corporation is the subsidiary corporation and is a corporation of Cherokee Nation.
Any merger which effects any changes other than those authorized by the
provisions of this section or made applicable by this subsec- tion shall be
accomplished in accordance with the provisions of 18 CNCA § 81 or 18 CNCA §
82. The provisions of 18 CNCA § 91 shall not apply to any merger effected
pursuant to the provisions of this section, except as provided for in subsection
(D) of this section.

D. In the event all of the stock of a subsidiary Cherokee Nation corporation
party to a merger effected pursuant to the provisions of this section is not owned
by the parent corporation immediately prior to the merger, the share- holders of
the subsidiary Cherokee Nation corporation party to the merger shall have
appraisal rights as set forth in 18 CNCA § 91.

E. A merger may be effected pursuant to the provisions of this section
although one or more of the corporations is a corporation organized under the
laws of a jurisdiction other than one of the United States; provided that the laws
of such jurisdiction permit a corporation of such jurisdiction to merge with a
corporation of another jurisdiction; and provided further that the surviving or
resulting corporation shall be a corporation of Cherokee Nation.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Board of directors; powers; number; qualifications; terms and quorum; committees; classes of
directors; reliance upon books; action without meeting; etc., see 18 CNCA § 27.

Powers of incorporators, see 18 CNCA § 11.

Required filing with the Office of the Principal Chief or his authorized representative following a
merger or consolidation, or a change of corporate name, see 18 CNCA § 144.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 885 to 907.
« 2650, 2651, 2655.

Westlaw Topic No. 101.

§ 84. Merger or consolidation of domestic nonstock, not for profit corpora-
tions

A. Any two or more nonstock corporations of Cherokee Nation, whether or

not organized for profit, may merge into a single corporation, which may be
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any one of the constituent corporations, or they may consolidate into a new
nonstock corporation, whether or not organized for profit, formed by the
consolidation, pursuant to an agreement of merger or consolidation, as the case
may be, complying and approved in accordance with the provisions of this section.

B. 1. The governing body of each corporation which desires to merge or
consolidate shall adopt a resolution approving an agreement of merger or
consolidation. The agreement shall state:

a. the terms and conditions of the merger or consolidation;

b. the mode of carrying the same into effect;

c. such other provisions or facts required or permitted by the Chero-
kee Nation General Corporation Act to be stated in a certificate of
incorporation for nonstock corporations as can be stated in the case of a
merger or consolidation, stated in such altered form as the circum-
stances of the case require;

d. the manner of converting the memberships of each of the constitu-
ent corporations into memberships of the corporation surviving or
resulting from the merger or consolidation; and

e. such other details or provisions as are deemed desirable.

2. Any of the terms of the agreement of merger or consolidation may be made
dependent upon facts ascertainable outside of such agreement, provided that
the manner in which such facts shall operate upon the terms of the
agreement is clearly and expressly set forth in the agreement of merger or
consolidation.

C. The agreement shall be submitted to the members of each constituent
corporation who have the right to vote for the election of the members of the
governing body of their corporation, at an annual or special meeting thereof for
the purpose of acting on the agreement. Due notice of the time, place and purpose
of the meeting shall be mailed to each member of each such corpora- tion who has
the right to vote for the election of the members of the governing body of his
corporation, at his address as it appears on the records of the corporation at least
twenty (20) days prior to the date of the meeting. The notice shall contain a copy
of the agreement or a brief summary thereof, as the governing body shall deem
advisable; provided, however such notice shall be effective only with respect to
mergers or consolidations for which the notice of the members meeting to vote
thereon has been mailed after the effective date of this title. At the meeting, the
agreement shall be considered and a vote by ballot, in person or by proxy, taken
for the adoption or rejection of the agreement, each member who has the right to
vote for the election of the members of the governing body of his corporation being
entitled to one vote. If the votes of two-thirds (2/3) of the total number of members
of each such corporation who have the voting power above mentioned shall be for
the adoption of the agreement, then that fact shall be certified on the agreement
by the officer of each such corporation performing the duties ordinarily performed
by the secretary or assistant secretary of a corporation. The agreement so adopted
and certified shall be executed, acknowledged and filed, and shall become
effective, in accordance with the provisions of 18 CNCA § 7. The
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provisions of 18 CNCA § 81(C)(1) through (6) shall apply to a merger under
this section.

D. If under the provisions of the certificate of incorporation of any one or more
of the constituent corporations, there shall be no members who have the right to
vote for the election of the members of the governing body of the corporation other
than the members of that body themselves, the agreement duly entered into as
provided for in subsection (B) of this section shall be submitted to the members
of the governing body of such corporation or corporations, at a meeting thereof.
Notice of the meeting shall be mailed to the members of the governing body in the
same manner as is provided in the case of a meeting of the members of a
corporation. If at the meeting two-thirds (2/3) of the total number of members of
the governing body shall vote by ballot, in person, for the adoption of the
agreement, that fact shall be certified on the agreement in the same manner as
is provided in the case of the adoption of the agreement by the vote of the
members of a corporation and thereafter the same procedure shall be followed
to consummate the merger or consolidation.

E. The provisions of 18 CNCA § 81(E) shall apply to a merger pursuant to the
provisions of this section.

F. Nothing in this section shall be construed to authorize the merger of a
charitable nonstock corporation into a nonstock corporation if such charitable
nonstock corporation would thereby have its charitable status lost or impaired;
but a nonstock corporation may be merged into a charitable nonstock corpora-
tion which shall continue as the surviving corporation.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Powers of incorporators, see 18 CNCA § 11.
Required filing with the Office of the Principal Chief or his authorized representative following a
merger or consolidation, or a change of corporate name, see 18 CNCA § 144.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 885 to 907.
¢ 2650, 2651, 2655.
Westlaw Topic No. 101.

§ 85. Merger or consolidation of domestic and foreign nonstock, not for profit
corporation; service of process upon surviving or resulting corporation

A. Any one or more nonstock, not for profit corporations of Cherokee Nation
may merge or consolidate with one or more other nonstock, not for profit
corporations of any state of the United States or of the District of Columbia, if the
laws of such state or of the District of Columbia permit a corporation of such
jurisdiction to merge with a corporation of another juris- diction. The constituent
corporations may merge into a single corporation, which may be any one of the
constituent corporations, or they may consolidate into a new nonstock, not for
profit corporation formed by the consolidation, which may be a corporation of

Cherokee Nation, pursuant to an agreement of
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merger or consolidation, as the case may be, complying and approved in
accordance with the provisions of this section. In addition, any one or more
nonstock, not for profit corporations organized under the laws of any jurisdic- tion
other than one of the United States may merge or consolidate with one or more
nonstock, not for profit corporations of Cherokee Nation if the surviving or
resulting corporation will be a corporation of Cherokee Nation, and if the laws
under which the other corporation or corporations are formed permit a
corporation of such jurisdiction to merge with a corporation of another juris-
diction.

B. 1. All the constituent corporations shall enter into an agreement of merger
or consolidation. The agreement shall state:

a. the terms and conditions of the merger or consolidation;

b. the mode of carrying the same into effect;

c. the manner of converting the memberships of each of the constitu-
ent corporations into members of the corporation surviving or result- ing
from such merger or consolidation;

d. such other details and provisions as shall be deemed desirable; and
e. such other provisions or facts as shall then be required to be stated
in a certificate of incorporation by the laws of Cherokee Nation which are
stated in the agreement to be the laws that shall govern the surviving or
resulting corporation and that can be stated in the case of a merger or
consolidation.

2. Any of the terms of the agreement of merger or consolidation may be made
dependent upon facts ascertainable outside of such agreement, provided that
the manner in which such facts shall operate upon the terms of the
agreement is clearly and expressly set forth in the agreement of merger or
consolidation.

C. The agreement shall be adopted, approved, certified, executed and ac-
knowledged by each of the constituent corporations in accordance with the laws
under which it 1s formed and, in the case of Cherokee Nation, in the same manner
as is provided for in 18 CNCA § 84. The agreement shall be filed and shall become
effective for all purposes of the laws of Cherokee Nation when and as provided
for in 18 CNCA § 84 with respect to the merger of nonstock, not for profit
corporations of Cherokee Nation. Insofar as they may be applica- ble, the
provisions of 18 CNCA § 82(C)(1) through (9) shall apply to a merger under this
section.

D. If the corporation surviving or resulting from the merger or consolida- tion
is to be governed by the laws of any jurisdiction other than Cherokee Nation, it
shall agree that it may be served with process in Cherokee Nation in any
proceeding for enforcement of any obligation of any constituent corpora- tion of
Cherokee Nation, as well as for enforcement of any obligation of the surviving or
resulting corporation arising from the merger or consolidation and shall
irrevocably appoint the Office of the Principal Chief or his authorized
representative as its agent to accept service of process in any suit or other
proceedings and shall specify the address to which a copy of such process shall be
mailed by the Office of the Principal Chief or his authorized representative. In
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authorized representative in accordance with the provisions of this subsection,
the Office of the Principal Chief or his authorized representative shall immedi-
ately notify such surviving or resulting corporation thereof by letter, certified
mail, return receipt requested, directed to such corporation at its address so
specified, unless such surviving or resulting corporation shall have designated in
writing to the Office of the Principal Chief or his authorized representative a
different address for such purpose, in which case it shall be mailed to the last
address so designated. Such letter shall enclose a copy of the process and any
other papers served upon the Office of the Principal Chief or his authorized
representative. It shall be the duty of the plaintiff in the event of such service to
serve process and any other papers in duplicate, to notify the Office of the
Principal Chief or his authorized representative that service is being made
pursuant to the provisions of this subsection, and to pay the Office of the Principal
Chief or his authorized representative the fee prescribed by 18 CNCA

§ 142(7), which fee shall be taxed as part of the costs in the proceeding if the
plaintiff shall prevail therein. The Office of the Principal Chief or his authorized
representative shall maintain an alphabetical record of any such service setting
forth the name of the plaintiff and defendant, the title, docket number and nature
of the proceeding in which process has been served upon him, the fact that service
has been effected pursuant to the provisions of this subsection, the return date
thereof, and the date when the service was made. The Office of the Principal Chief
or his authorized representative shall not be required to retain such information
for a period longer than five (5) years from his receipt of service of process.

E. The provisions of 18 CNCA § 81(E) shall apply to a merger pursuant to the
provisions of this section if the corporation surviving the merger is a corporation
of Cherokee Nation.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Powers of incorporators, see 18 CNCA § 11.
Required filing with the Office of the Principal Chief or his authorized representative following a
merger or consolidation, or a change of corporate name, see 18 CNCA § 144.

Library References
Corporations and Business Organizations C.J.S. Corporations §§ 434, 893 to 897, 899
« 2672, 2680. to 906, 910 to 911, 913.

Westlaw Topic No. 101.

§ 86. Merger or consolidation of domestic stock and nonstock corporations

A. Any one or more nonstock corporations of Cherokee Nation, whether or not
organized for profit, may merge or consolidate with one or more stock
corporations of Cherokee Nation, whether or not organized for profit. The
constituent corporations may merge into a single corporation, which may be any
one of the constituent corporations, or they may consolidate into a new
corporation formed by the consolidation, pursuant to an agreement of merger or
consolidation, as the case may be, complying and approved in accordance with

the provisions of this section. The surviving constituent corporation or a
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new corporation may be organized for profit or not organized for profit and
may be a stock corporation or a nonstock corporation.

B. The board of directors of each stock corporation which desires to merge or
consolidate and the governing body of each nonstock corporation which desires to
merge or consolidate shall adopt a resolution approving an agree- ment of merger
or consolidation. The agreement shall state:

1. the terms and conditions of the merger or consolidation;

2. the mode carrying the same into effect;

3. such other provisions or facts required or permitted by the Cherokee
Nation General Corporation Act to be stated in the certificate of incorpo-
ration as can be stated in the case of a merger or consolidation, stated in such
altered form as the circumstances of the case require;

4. the manner of converting the shares of stock of a stock corporation and
the interests of the members of nonstock corporation into shares or other
securities of a stock corporation or membership interests of a nonstock
corporation surviving or resulting from such merger or consolidation, and if
any shares of any such stock corporation or membership interests of any such
nonstock corporation are not to be converted solely into shares or other
securities of the stock corporation or membership interests of the nonstock
corporation surviving or resulting from such merger or consolida- tion, the
cash, property, rights or securities of any other corporation or entity which
the holders of shares of any such stock corporation or membership interests
of any such nonstock corporation are to receive in exchange for, or upon
conversion of such shares or membership interests, and the surrender of any
certificates evidencing them, which cash, proper- ty, rights or securities of
any other corporation or entity may be in addition to or in lieu of shares or
other securities of any stock corporation or membership interests of any
nonstock corporation surviving or resulting from such merger or
consolidation; and

5. such other details or provisions as are deemed desirable.

C. In a merger or consolidation provided for in this section, the interests of
members of a constituent nonstock corporation may be treated in various ways so
as to convert such interests into interests of value, other than shares of stock, in
the surviving or resulting stock corporation or into shares of stock Office of the
Principal Chief or his authorized representative in the surviving or resulting
stock corporation, voting or nonvoting, or into creditor interests or any other
interests of value equivalent to their membership interests in their nonstock
corporation. The voting rights of members of a constituent nonstock corpora- tion
need not be considered an element of value in measuring the reasonable
equivalence of the value of the interests received in the surviving or resulting
stock corporation by members of a constituent nonstock corporation, nor need the
voting rights of shares of stock in a constituent stock corporation be considered
as an element of value in measuring the reasonable equivalence of the value of
the interests in the surviving or resulting nonstock corporations received by
shareholders of a constituent stock corporation, and the voting or nonvoting
shares of a stock corporation may be converted into voting or nonvoting regular,
life, general, special or other type of membership, however designated, creditor
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ration surviving or resulting from such merger or consolidation of a stock
corporation and a nonstock corporation. Any of the terms of the agreement of
merger or consolidation may be made dependent upon facts ascertainable outside
of such agreement, provided that the manner in which such facts shall operate
upon the terms of the agreement is clearly and expressly set forth in the
agreement of merger or consolidation.

D. The agreement, required by subsection (B) of this section in the case of
each constituent stock corporation, shall be adopted, approved, certified, exe-
cuted and acknowledged by each constituent corporation in the same manner as
is provided for in 18 CNCA § 81 and, in the case of each constituent nonstock
corporation, shall be adopted, approved, certified, executed and acknowledged by
each of said constituent corporations in the same manner as 1is provided for in 18
CNCA § 84. The agreement shall be filed and shall become effective for all
purposes of the laws of Cherokee Nation when and as provided for in 18 CNCA §
81 with respect to the merger of stock corporations of Cherokee Nation. Insofar
as they may be applicable, the provisions of 18 CNCA
§ 81(C)(1) through (7) shall apply to a merger under this section.

E. The provisions of 18 CNCA § 81(E) shall apply to a merger pursuant to the
provisions of this section, if the surviving corporation is a corporation of Cherokee
Nation. The provisions of 18 CNCA § 81(D) shall apply to any constituent stock
corporation participating in a merger or consolidation pursu- ant to the provisions
of this section. The provisions of 18 CNCA § 81(F) shall apply to any constituent
stock corporation participating in a merger pursuant to the provisions of this
section.

F. Nothing in this section shall be construed to authorize the merger of a
charitable nonstock corporation into a stock corporation, if the charitable status
of such nonstock corporation would thereby be lost or impaired; but a stock
corporation may be merged into a charitable nonstock corporation which shall
continue as the surviving corporation.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Powers of incorporators, see 18 CNCA § 11.
Required filing with the Office of the Principal Chief or his authorized representative following a
merger or consolidation, or a change of corporate name, see 18 CNCA § 144.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 885 to 907.
¢ 2650, 2651, 2655.
Westlaw Topic No. 101.

§ 87. Merger or consolidation of domestic and foreign stock and nonstock
corporations

A. Any one or more corporations of Cherokee Nation, whether stock or
nonstock corporations and whether or not organized for profit, may merge or

consolidate with one or more other corporations of any state or states of the
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corporations and whether or not organized for profit, if the laws under which the
other corporation or corporations are formed shall permit a corporation of such
jurisdiction to merge with a corporation of another jurisdiction. The constituent
corporations may merge into a single corporation, which may be any one of the
constituent corporations, or they may consolidate into a new corporation formed
by the consolidation, which may be a corporation of the place of incorporation of
any one of the constituent corporations, pursuant to an agreement of merger or
consolidation, as the case may be, complying and approved in accordance with the
provisions of this section. The surviving or new corporation may be either a stock
corporation or a membership corpora- tion, as shall be specified in the agreement
of merger required by the provisions of subsection (B) of this section.

B. The method and procedure to be followed by the constituent corpora- tions
so merging or consolidating shall be as prescribed in 18 CNCA § 86 in the case of
Cherokee Nation corporations. The agreement of merger or consolida- tion shall
also set forth such other matters or provisions as shall then be required to be set
forth in certificates of incorporation by the laws of Cherokee Nation which are
stated in the agreement to be the laws which shall govern the surviving or
resulting corporation and that can be stated in the case of a merger or
consolidation. The agreement, in the case of foreign corporations, shall be
adopted, approved, executed and acknowledged by each of the constit- uent
foreign corporations in accordance with the laws under which each is formed.

C. The requirements of the provisions of 18 CNCA § 82(D) as to the
appointment of the Office of the Principal Chief or his authorized representa- tive
to receive process and the manner of serving the same in the event the surviving
or new corporation is to be governed by the laws of any other state shall also apply
to mergers or consolidations effected pursuant to the provisions of this section.
The provisions of 18 CNCA § 81(E) shall apply to mergers effected pursuant to
the provisions of this section if the surviving corporation is a corporation of
Cherokee Nation. The provisions of 18 CNCA § 81(D) of this act shall apply to
any constituent stock corporation participating in a merger of consolidation
pursuant to the provisions of this section. The provisions of 18 CNCA § 81(F) shall
apply to any constituent stock corporation participating in a merger pursuant to
the provisions of this section.

D. Nothing in this section shall be construed to authorize the merger of a
charitable nonstock corporation into a stock corporation, if the charitable status
of such nonstock corporation would thereby be lost or impaired but a stock
corporation may be merged into a charitable nonstock corporation which shall
continue as the surviving corporation.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References
Powers of incorporators, see 18 CNCA § 11.

Required filing with the Office of the Principal Chief or his authorized representative following a
merger or consolidation, or a change of corporate name, see 18 CNCA § 144.
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Library References

Corporations and Business Organizations C.J.S. Corporations §§ 885 to 907.
« 2650, 2651, 2655.

Westlaw Topic No. 101.

§ 88. Status, rights, liabilities, etc. of constituent and surviving or resulting
corporations following merger or consolidation

When any merger or consolidation shall have become effective pursuant to the
provisions of the Cherokee Nation General Corporation Act, for all purposes of
the laws of Cherokee Nation the separate existence of all the constituent
corporations, or of all such constituent corporations except the one into which the
other or others of such constituent corporations have been merged, as the case
may be, shall cease and the constituent corporations shall become a new
corporation, or be merged into one of such corporations, as the case may be,
possessing all the rights, privileges, powers and franchises as well of public as of
a private nature, and being subject to all the restrictions, disabilities and duties
of each of such corporations so merged or consolidated; and all and singular, the
rights, privileges, powers and franchises of each of said corpora- tions, and all
property, real, personal and mixed, and all debts due to any of said constituent
corporations on whatever account, as well for stock subscrip- tions as all other
things in action or belonging to each of such corporations shall be vested in the
corporation surviving or resulting from such merger or consolidation; and all
property, rights, privileges, powers and franchises, and all and every other
interest shall be thereafter as effectually the property of the surviving or
resulting corporation as they were of the several and respective constituent
corporations, and the title to any real estate vested by deed or otherwise, under
the laws of Cherokee Nation, in any of such constituent corporations, shall not
revert or be in any way impaired by reason of the provisions of the Cherokee
Nation General Corporation Act; but all rights of creditors and all liens upon any
property of any of said constituent corporations shall be preserved unimpaired,
and all debts, liabilities and duties of the respective constituent corporations,
from that time forward, shall attach to said surviving or resulting corporation,
and may be enforced against it to the same extent as if said debts, liabilities and
duties had been incurred or contracted by it.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 899 to 913.
« 2673.
Westlaw Topic No. 101.

§ 89. Powers of corporation surviving or resulting from merger or consoli-
dation; issuance of stock, bonds or other indebtedness

When two or more corporations are merged or consolidated, the corporation
surviving or resulting from the merger may issue bonds or other obligations,

negotiable or otherwise, and with or without coupons or interest certificates
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thereto attached, to an amount sufficient with its capital stock to provide for all
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payments it will be required to make, or obligations it will be required to assume,
in order to effect the merger or consolidation. For the purpose of securing the
payment of any such bonds and obligations, it shall be lawful for the surviving or
resulting corporation to mortgage its corporate franchise, rights, privileges and
property, real, personal or mixed. The surviving or resulting corporation may
issue certificates of its capital stock or uncertificated stock if authorized to do so
and other securities to the shareholders of the constituent corporations in
exchange or payment for the original shares, in such amount as shall be
necessary in accordance with the terms of the agreement of merger or
consolidation in order to effect such merger or consolidation in the manner and
on the terms specified in the agreement.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 899 to 913.
« 2673.
Westlaw Topic No. 101.

§ 90. Effect of merger upon pending actions

Any action or proceeding, whether civil or criminal or any other proceeding
provided for in Cherokee Nation Code Annotated pending by or against any
corporation which is a party to a merger or consolidation shall be prosecuted as
if such merger or consolidation had not taken place, or the corporation surviving
or resulting from such merger or consolidation may be substituted in such action
or proceeding.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 434, 896, 899 to 913.
« 2673, 2680.
Westlaw Topic No. 101.

§ 90.1. Share acquisitions

A. One or more corporations may acquire all or part of the outstanding shares
of one or more other corporations, if the board of directors of each corporation
adopts and its shareholders approve, if required by subsection (C) of this section,
the agreement of acquisition.

B. The agreement of acquisition shall set forth:

1. the name or names of the corporation or corporations whose shares will
be acquired and the name or names of the acquiring corporation or
corporations;

2. the terms and conditions of the acquisitions;

3. the manner and basis of exch5alr%3ging the shares to be acquired for the



consideration proffered;
4. any amendments or changes in the certificate of incorporation of a
corporation which is a party to the agreement; and
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5. such other provisions as the directors shall deem advisable.

C. After adopting an agreement of acquisition, the board of directors of each
corporation whose shares are to be acquired, in whole or in part, or whose
certificate of incorporation is to be amended, shall submit the agreement of
acquisition for approval by the shareholders entitled to vote thereon. Due notice
of the meeting shall be mailed to each holder of stock, whether voting or
nonvoting, of the corporation at his address as it appears on the records of the
corporation, at least twenty (20) days prior to the meeting. The notice shall
contain a copy of the agreement or a brief summary thereof, as the directors shall
deem advisable. At the meeting, the agreement shall be considered and a vote
taken for its adoption or rejection. If a majority of the outstanding stock of the
corporation entitled to vote thereon shall be voted for the adoption of the
agreement, that fact shall be certified on the agreement by the secretary or
assistant secretary of the corporation. If the agreement shall be adopted and
approved in accordance with the provisions of this section, it shall then be filed
and shall become effective in accordance with the provisions of 18 CNCA § 7. In
lieu of filing an agreement of acquisition required by this section, the acquiring
corporation may file a certificate of acquisition, executed in accor- dance with the
provisions of 18 CNCA § 7, which states:

1. the name and jurisdiction of incorporation of each corporation which 1is
a party to the agreement;

2. that the agreement of acquisition has been adopted, approved, certi- fied,
executed, and acknowledged in accordance with the provisions of this section;
3. whether the corporation is an acquiring corporation or a corporation
whose shares are to be acquired;

4. the amendments or changes, if any, in the certificate of incorporation that
are to be effected by the agreement of acquisition;

5. that the executed agreement of acquisition is on file at the principal place
of business of each corporation, stating the address thereof, and

6. that a copy of the agreement of acquisition will be furnished by each
corporation, on request and without cost, to any of its shareholders.

D. Any agreement of acquisition may contain a provision that at any time
prior to the filing of the agreement with the Office of the Principal Chief or his
authorized representative, the agreement may be terminated by the board of
directors of any affected corporation notwithstanding approval of the agree- ment
by the shareholders of one or more of the affected corporations. Any agreement
of acquisition may contain a provision that the board of directors of the affected
corporations may amend the agreement at any time prior to the filing of the
agreement, or a certificate in lieu thereof, with the Office of the Principal Chief
or his authorized representative, provided that an amendment made subsequent
to the adoption of the agreement by the shareholders of any affected corporation
shall not:

1. alter or change the amount or kind of consideration to be received in
exchange for or on conversion of all or part of the shares to be acquired;
2. alter or change any term of the certificate of incorporation of the affected
corporations; or
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3. alter or change any of the terms and consideration of the agreement if such
alteration or change would adversely affect the holders of any class or series
of a corporation whose shares are to be acquired.

E. The holders of the outstanding shares of a class shall be entitled to vote as
a class upon an agreement of acquisition, whether or not entitled to vote thereon
by the provisions of the certificate of incorporation, if the agreement provides for
the acquisition of all or part of the shares of the class.

F. This section shall not limit the power of a corporation to acquire all or part
of the shares of one or more classes or series of another corporation through a
voluntary exchange or otherwise.

G. Any shareholder whose shares are to be acquired pursuant to an agree-
ment of acquisition adopted and approved in accordance with this section and who
has complied with the procedural steps specified in 18 CNCA § 91(D) for mergers
and consolidations and who has neither voted in favor of the share acquisition
nor consented thereto in writing shall be entitled to an appraisal by the District
Court of the fair value of his shares in compliance with the same provisions and
procedures and with the same rights and limitations as set out in 18 CNCA §
91(E) through (K).

H. If the entity acquiring shares pursuant to this section is governed by the
laws of the District of Columbia or any state other than Cherokee Nation, the
entity shall agree that it may be served with process in Cherokee Nation in any
proceeding for enforcement of any obligation of the acquiring corporation arising
from the share acquisition, including any suit or other proceeding to enforce the
right of any shareholders as determined in appraisal proceedings pursuant to the
provisions of 18 CNCA § 91, and shall irrevocably appoint the Office of the
Principal Chief or his authorized representative as its agent to accept service of
process in any such suit or other proceedings and shall specify the address to
which a copy of such process shall be mailed by the Office of the Principal Chief
or his authorized representative. In the event of such service upon the Office of
the Principal Chief or his authorized representative in accordance with this
subsection, the Office of the Principal Chief or his authorized representative shall
forthwith notify such acquiring corporation thereof by letter sent by certified
mail, with return receipt requested, directed to such acquiring corporation at its
address so specified, unless such acquiring corporation shall have designated in
writing to the Office of the Principal Chief or his authorized representative a
different address for such purpose, in which case it shall be mailed to the last
address so designated. Such letter shall enclose a copy of the process and any
other papers served on the Office of the Principal Chief or his authorized
representative pursuant to this subsection. It shall be the duty of the plaintiff in
the event of such service to serve process and any other papers in duplicate, to
notify the Office of the Principal Chief or his authorized representative that
service is being effected pursuant to this subsec- tion and to pay the Office of the
Principal Chief or his authorized representative the fee provided for in 18 CNCA
§ 142(7), which fee shall be taxed as part of the costs in the proceeding, if the
plaintiff shall prevail therein. The Office of the Principal Chief or his authorized
representative shall maintain an alphabeti- cal record of any such service setting
forth the name of the plaintiff and the defendant, the title, docket number and
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process has been served upon the Office of the Principal Chief or his authorized
representative, the fact that service has been served upon the Office of the
Principal Chief or his authorized representative, the fact that service has been
effected pursuant to this subsection, the return date thereof, and the date service
was made. The Office of the Principal Chief or his authorized represen- tative
shall not be required to retain such information longer than five (5) years from
receipt of the service of process by the Office of the Principal Chief or his
authorized representative.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 301 to 315.
« 2747,

Westlaw Topic No. 101.

§ 90.2. Merger or consolidation of domestic corporation and limited part-
nership

A. Any one or more corporations of Cherokee Nation may merge or consoli-
date with one or more limited partnerships, of Cherokee Nation or of any state of
the United States, or of the District of Columbia, unless the laws of such states
or the District of Columbia forbid such merger or consolidation. Such corporation
or corporations and such one or more limited partnerships may merge with or
into a corporation, which may be any one of such corporations, or they may merge
with or into a limited partnership, which may be any one of such limited
partnerships, or they may consolidate into a new corporation or limited
partnership formed by the consolidation, which shall be a corporation or limited
partnership of Cherokee Nation or any state of the United States, or the District
of Columbia, which permits such merger or consolidation, pursuant to an
agreement of merger or consolidation, as the case may be, complying and
approved in accordance with this section.

B. Each such corporation and limited partnership shall enter into a written
agreement of merger or consolidation. The agreement shall state:
1. the terms and conditions of the merger or consolidation;
2. the mode of carrying the consolidation into effect;
3. the manner of converting the shares of stack of each such corporation
and the partnership interests of each limited partnership into shares,
partnership interests or other securities of the entity surviving or resulting
from such merger or consolidation, and if any shares of any such corpora- tion
or any partnership interests of any such limited partnership are not to be
converted solely into shares, partnership interests or other securities of the
entity surviving or resulting from such merger or consolidation, the cash,
property, rights or securities of any other rights or securities of any other
corporation or entity which the holders of such shares or partnership
interests are to receive in exchange for, or upon conversion of, such shares or
partnership interests and the surrender of any certificates evidencing them,

which cash, property, rights or securities of any other corporation or entity
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may be in addition to or in lieu of shares, partnership interests or
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other securities of the entity surviving or resulting from such merger or
consolidation; and

4. such other details or provisions as are deemed desirable, including but
not limited to, a provision for the payment of cash in lieu of the issuance of
fractional shares or interests of the surviving or resulting corporation or
limited partnership. Any of the terms of the agreement of merger or
consolidation may be made dependent upon facts ascertainable outside of
such agreement, provided that the manner in which such facts shall operate
upon the terms of the agreement is clearly and expressly set forth in the
agreement of merger or consolidation.

C. The agreement required by subsection (B) of this section shall be adopted,
approved, certified, executed and acknowledged by each of the corpo- ration in the
same manner as is provided in 18 CNCA § 81 and, in the case of the limited
partnerships, in accordance with their limited partnership agree- ments and in
accordance with the laws of Cherokee Nation under which they are formed, as
the case may be. The agreement shall be filed and recorded and shall become
effective for all purposes of the laws of Cherokee Nation when and as provided
in 18 CNCA § 81 with respect to the merger or consolidation of corporations of
Cherokee Nation. In lieu of filing and recording the agree- ment of merger or
consolidation, the surviving or resulting corporation or limited partnership may
file a certificate of merger or consolidation, executed in accordance with 18
CNCA § 7 if the surviving or resulting entity is a corporation, or by a general
partner, if the surviving or resulting entity is a limited partnership, which states:

1. the name and state of domicile of each of the constituent entities;

2. that an agreement of merger or consolidation has been approved,
adopted, certified, executed and acknowledged by each of the constituent
entities in accordance with this subsection;

3. the name of the surviving or resulting corporation or limited partner-
ship;

4. 1in the case of a merger in which a corporation is the surviving entity,
such amendments or changes in the certificate of incorporation of the
surviving corporation as are desired to be effected by the merger, or, if no
such amendments or changes are desired, a statement that the certificate of
incorporation of the surviving corporation shall be its certificate of incor-
poration;

5. 1in the case of a consolidation in which a corporation is the resulting
entity, that the certificate of incorporation of the resulting corporation shall
be as set forth in an attachment to the certificate;

6. that the executed agreement of consolidation or merger is on file at the
principal place of business of the surviving corporation or limited partner-
ship and the address thereof,

7. that a copy of the agreement of consolidation or merger shall be furnished
by the surviving or resulting entity, on request and without cost, to any
shareholder of any constituent corporation or any partner of any constituent
limited partnership; and

8. the agreement, if any, required by subsection (D) of this section.
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D. If the entity surviving or resulting from the merger or consolidation is to
be governed by the laws of the District of Columbia or any state of the United
States, other than Cherokee Nation, the entity shall agree that it may be served
with process in this Nation in any proceeding for enforcement of any obligation of
any constituent corporation or limited partnership of Cherokee Nation, as well as
for enforcement of any obligation of the surviving or resulting corpora- tion or
limited partnership arising from the merger or consolidation, including any suit
or other proceeding to enforce the right of any shareholders as determined in
appraisal proceedings pursuant to the provisions of 18 CNCA
§ 91, and shall irrevocably appoint the Office of the Principal Chief or his
authorized representative as its agent to accept service of process in any such suit
or other proceedings and shall specify the address to which a copy of such process
shall be mailed by the Office of the Principal Chief or his authorized
representative. In the event of service upon the Office of the Principal Chief or
his authorized representative pursuant to this subsection, the Office of the
Principal Chief or his authorized representative shall forthwith notify the
surviving or resulting corporation or limited partnership thereof by a letter, sent
by certified mail with return receipt requested, directed to such surviving or
resulting corporation or limited partnership at its address so specified, unless
such surviving or resulting corporation or limited partnership shall have
designated in writing to the Office of the Principal Chief or his authorized
representative a different address for such purpose, in which case it shall be
mailed to the last address so designated. Such letter shall enclose a copy of the
process and any other papers served on the Office of the Principal Chief or his
authorized representative pursuant to this subsection. It shall be the duty of the
plaintiff in the event of such service to serve process and any other papers in
duplicate, to notify the Office of the Principal Chief or his authorized represen-
tative that service is being effected pursuant to this subsection and to pay the
Office of the Principal Chief or his authorized representative the fee provided for
in 18 CNCA § 142(A)(7), which fee shall be taxed as part of the costs in the
proceeding, if the plaintiff shall prevail therein. The Office of the Principal Chief
or his authorized representative shall maintain an alphabetical record of any
such service, setting forth the name of the plaintiff and the defendant, the title,
docket number and nature of the proceeding in which process has been served
upon the Office of the Principal Chief or his authorized representative, the fact
that service has been served upon the Office of the Principal Chief or his
authorized representative, the fact that service has been effected pursuant to this
subsection, the return date thereof, and the date service was made. The Office of
the Principal Chief or his authorized representative shall not be required to
retain such information longer than five (5) years from the date of receipt of the
service of process by the Office of the Principal Chief or his authorized
representative.

E. 18 CNCA § 81(D), (E) and (F) and 18 CNCA §§ 88 through 90 and 127,
insofar as they are applicable, shall apply to mergers or consolidations between
corporations and limited partnerships.

History
Source. LA 16-96, eff. July 15, 1996.
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Library References

Corporations and Business Organizations
« 2651.
Westlaw Topic No. 101.

§ 90.3. Business combinations with interested shareholders

A. Notwithstanding any other provisions of this title, a corporation shall not
engage in any business combination with any interested shareholder for a period
of three (3) years following the date that such person became an interested
shareholder, unless:

1. prior to such date, the board of directors of the corporation approved
either the business combination or the transaction which resulted in the
person becoming an interested shareholder;

2. upon consummation of the transaction which resulted in the person
becoming an interested shareholder, the interested shareholder owned of
record or beneficially capital stock having at least eighty-five percent (85%)
of all voting power of the corporation at the time the transaction com-
menced, excluding for purposes of determining such voting power the votes
attributable to those shares owned of record or beneficially by:

a. persons who are directors and also officers, and

b. employee stock plans in which employee participants do not have the
right to determine confidentially whether shares held subject to the plan
will be tendered in a tender or exchange offer; or

3. on or subsequent to such date, the business combination is approved by
the board of directors and authorized at an annual or special meeting of
shareholders, and not by written consent, by the affirmative vote of at least
sixty-six and two-thirds percent (66 2/3%) of all voting power which is not
attributable to shares owned of record or beneficially by the interested
shareholder.

B. The restrictions contained in this section shall not apply if:
1. the corporation’s original certificate of incorporation contains a provi-
sion expressly electing not to be governed by this section;
2. the corporation, by action of its board of directors, adopts an amend-
ment to its bylaws within ninety (90) days of the effective date of this section,
expressly electing not to be governed by this section, which amendment shall
not be further amended by the board of directors;
3. the corporation, by action of its shareholders, adopts an amendment to
its certificate of incorporation or bylaws expressly electing not to be governed
by this section, provided that, in addition to any other vote required by law,
such amendment to the certificate of incorporation or bylaws must be
approved by the affirmative vote of a majority of all voting power of a
corporation. An amendment adopted pursuant to this paragraph shall not be
effective until twelve (12) months after the adoption of such amendment and
shall not apply to any business combination between such corporation and
any person who became an interested shareholder of such corporation on or
prior to such adoption. A bylaw amendment adopted pursuant to this
paragraph shall not be further amended by the board of directors;
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4.

6.

the corporation does not have a class of voting stock that is:

a. listed on a national securities exchange,

b. authorized for quotation on an inter-dealer quotation system of a
registered national securities association, or

c. held of record by one thousand or more shareholders, unless any of
the foregoing results from action taken, directly or indirectly, by an
interested shareholder or from a transaction in which a person be- comes
an interested shareholder;

a person becomes an interested shareholder inadvertently and:

a. as soon as practicable divests sufficient shares so that the person
ceases to be an interested shareholder, and

b. would not, at any time within the three-year period immediately
prior to a business combination between the corporation and such
person, have been an interested shareholder but for the inadvertent
acquisition;

a. the business combination is proposed prior to the consummation or

abandonment of, and subsequent to the earlier of the public announcement
or the notice required hereunder of, a proposed transaction which:

1. constitutes one of the transactions described in subparagraph b
of this paragraph,

1. is with or by a person who either was not an interested
shareholder during the previous three (3) years or who became an
interested shareholder with the approval of the corporation’s board
of directors, and

1. 1s approved or not opposed by a majority of the members of the
board of directors then in office, but not less than one, who were
directors prior to any person becoming an interested share- holder
during the previous three (3) years or were recommended for
election or elected to succeed such directors by a majority of such
directors;

b. the proposed transactions referred to in subparagraph a of this
paragraph are limited to:

1. a share acquisition pursuant to 18 CNCA § 90.1, or a merger or
consolidation of the corporation, except for a merger in respect of
which, pursuant to 18 CNCA § 81(F), no vote of the sharehold- ers
of the corporation is required,

1. a sale, lease, exchange, mortgage, pledge, transfer or other
disposition, in one transaction or a series of transactions, whether
as part of a dissolution or otherwise, of assets of the corporation or
of any direct or indirect majority-owned subsidiary of the corpora-
tion, other than to any direct or indirect wholly-owned subsidiary or
to the corporation, having an aggregate market value equal to fifty
percent (50%) or more of either the aggregate market value of all of
the assets of the corporation determined on a consolidated basis or
the aggregate market value of all the outstanding stock of the
corporation, or
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iii. a proposed tender or exchange offer for outstanding stock of the
corporation which represents fifty percent (50%) or more of all voting
power of the corporation. The corporation shall give not less than
twenty (20) days’ notice to all interested shareholders prior to the
consummation of any of the transactions described in divisions (i) or
(i) of this subparagraph.

C. Notwithstanding paragraphs (1), (2), (3) and (4) of subsection (B) of this
section, a corporation may elect by a provision of its original certificate of
incorporation or any amendment thereto to be governed by this section, provided
that any such amendment to the certificate of incorporation shall not apply to
restrict a business combination between the corporation and an interested
shareholder of the corporation if the interested shareholder became such prior to
the effective date of the amendment.

D. Asused in this section only:
1. ““Affiliate’” means a person that directly, or indirectly through one or
more intermediaries, controls, or is controlled by, or is under common control
with, another person;
2. “All voting power” means the aggregate number of votes which the
holders of all classes of capital stock of the corporation would be entitled to
cast in an election of directors generally;
3. ““Associate”, when used to indicate a relationship with any person,
means:

a. any corporation or organization of which such person is a director,
officer or partner or is, of record or beneficially, the owner of out-
standing stock of the corporation having twenty percent (20%) or more
of all voting power of the corporation,

b. any trust or other estate in which such person has at least a twenty
percent (20%) beneficial interest or as to which such person serves as
trustee or in a similar fiduciary capacity, and

c. any relative or spouse of such person, or any relative of such spouse,
who has the same residence as such person;

4. “Beneficial ownership” shall have the meaning ascribed to such term by
Rule 13d—3 under the Securities Exchange Act of 1934, 15 U.S.C. § 78a et
seq., as amended, except that a person shall be deemed to be the owner or
beneficial owner of securities of which he has the right to acquire ownership
either immediately or only after the passage of any time or the giving of
notice or both; provided, however, that a person shall not be deemed the
owner or beneficial owner of any stock if?

a. the agreement, arrangement or understanding to vote such stock
arises solely from a revocable proxy or consent given in response to a
proxy or consent solicitation made to more than ten (10) persons, or
b. the stock is tendered pursuant to a tender or exchange offer made by
such person or any of such person’s affiliates or associates, until such
tendered stock is accepted for purchase or exchange;

5. ““Business combination”, when used in reference to any corporation and
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a. any merger or consolidation of the corporation or any direct or
indirect majority-owned subsidiary of the corporation with:

1. the interested shareholder, or

1. any other corporation if the merger or consolidation is caused by
the interested shareholder and as a result of such merger or
consolidation subsection (A) of this section is not applicable to the
surviving corporation,

b. any sale, lease, exchange, mortgage, pledge, transfer or other
disposition, in one transaction or a series of transactions, except
proportionately as a shareholder of such corporation, to or with the
interested shareholder, whether as part of a dissolution or otherwise, of
assets of the corporation or of any direct or indirect majority-owned
subsidiary of the corporation which assets have an aggregate market
value equal to ten percent (10%) or more of either the aggregate market
value of all the assets of the corporation determined on a consolidated
basis or the aggregate market value of all the outstanding stock of the
corporation,

c. any transaction which results in the issuance or transfer by the
corporation or by any direct or indirect majority-owned subsidiary of the
corporation of any stock of the corporation or of such subsidiary to the
interested shareholder, except:

1. pursuant to the exercise, exchange or conversion of securities
exercisable for, exchangeable for or convertible into stock of such
corporation or any such subsidiary which securities were out-
standing prior to the time that the interested shareholder became
such,

1. pursuant to a dividend or distribution paid or made, or the
exercise, exchange or conversion of securities exercisable for,
exchangeable for or convertible into stock of such corporation or any
such subsidiary which security is distributed, pro rata to all holders
of a class or series of stock of such corporation subsequent to the
time the interested shareholder became such, or

iii. pursuant to an exchange offer by the corporation to purchase
stock made on the same terms to all holders of said stock; provided,
however, that in no case under divisions 11 and 1iii of this
subparagraph shall there be an increase in the interested share-
holder’s proportionate share of the stock of any class or series of the
corporation or of all voting power of the corporation,

d. any transaction involving the corporation or any direct or indirect
majority-owned subsidiary of the corporation which has the effect,
directly or indirectly, of increasing the proportionate share of the stock
of any class or series, or securities convertible into the stock of any class
or series, or all voting power, of the corporation or of any such subsidiary
which 1s owned by the interested shareholder, except as a result of
immaterial changes due to fractional share adjustments or as a result of
any purchase or redemption of any shares of stock not caused, directly
or indirectly, by the interested shareholder,
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e. any receipt by the interested shareholder of the benefit, directly or
indirectly, except proportionately as a shareholder of such corporation,
of any loans, advances, guarantees, pledges, or other financial benefits,
other than those expressly permitted in subparagraphs a through d of
this paragraph, provided by or through the corporation or any direct or
indirect majority-owned subsidiary, or

f. any share acquisition by the interested shareholder from the corpo-
ration or any direct or indirect majority-owned subsidiary of the
corporation pursuant to 18 CNCA § 90.1;

6. “Control”, including the terms controllmg , “controlled by” and
“under common control with”’, means the possession, directly or indirect- ly,
of the power to direct or cause the direction of the management and policies
of a person, whether through the ownership of voting stock, by contract, or
otherwise. A person who owns, of record or beneficially, outstanding stock of
the corporation having twenty percent (20%) or more of all voting power of
the corporation shall be presumed to have control of such corporation, in the
absence of proof by a preponderance of the evidence to the contrary.
Notwithstanding the foregoing, a presumption of control shall not apply
where such person holds stock, in good faith and not for the purpose of
circumventing this section, as an agent, bank, broker, nominee, custodian or
trustee for one or more owners who do not individually or as a group have
control of such corporation;
7. “Group” means two or more persons who agree to act together for the
purpose of acquiring, holding, voting or disposing of securities of the
corporation;
a. “Interested shareholder” means:

1. any person, other than the corporation and any direct or
indirect majority-owned subsidiary of the corporation, that:

(a) owns of record or beneficially outstanding stock of the
corporation having fifteen percent (15%) or more of all voting
power of the corporation, or

(b) is an affiliate or associate of the corporation and owned of
record or beneficially outstanding stock of the corporation
having fifteen percent (15%) or more of all voting power of the
corporation at any time within the three- (3) year period
immediately prior to the date on which it is sought to be
determined whether such person is an interested shareholder,
and

1. the affiliates and associates of such person;
b. the term “interested shareholder”” shall not include:
1. any person who:

(a) owned of record or beneficially shares in excess of the fifteen
percent (15%) limitation set forth herein as of, or acquired such
shares pursuant to a tender offer commenced prior to,

September 1, 1991, or pursuant to an exchange offer announced
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in ninety (90) days thereafter and continued to own shares in
excess of such fifteen percent (15%) limitation or would have but
for action by the corporation, or

(b) acquired such shares from a person described in subdivi-
sion (a) of this division by gift, inheritance or in a transaction in
which no consideration was exchanged, or

1. any person whose ownership of shares in excess of the fifteen
percent (15%) limitation set forth herein is the result of action taken
solely by the corporation provided that such person shall be an
interested shareholder if thereafter he acquires additional shares of
voting stock of the corporation, except as a result of further
corporate action not caused, directly or indirectly, by such person;

c. for the purpose of determining whether a person is an interested
shareholder, the stock of the corporation deemed to be outstanding shall
include stock owned of record or beneficially by such person, but shall
not include any other unissued stock of such corporation which may be
issuable pursuant to any agreement, arrangement or under- standing,
or upon exercise of conversion rights, warrants or options, or otherwise;

9. “Person’’ means any individual, corporation, partnership, unincorpo-
rated association, any other entity, any group and any member of a group.

E. No provisions of a certificate of incorporation or bylaw shall require, for
any vote of shareholders required by this section, a greater vote of shareholders
than that specified in this section.

History
Source. LA 16-96, eff. July 15, 1996.

United States Code
Securities exchanges, short title, see 15 U.S.C. § 78a et seq.

§ 91. Appraisal rights

A. Any shareholder of a corporation of Cherokee Nation who holds shares of
stock on the date of the making of a demand pursuant to the provisions of
subsection (D) of this section with respect to such shares, who continuously holds
such shares through the effective date of the merger or consolidation, who has
otherwise complied with the provisions of subsection D of this section and who
has neither voted in favor of the merger or consolidation nor consented thereto
in writing pursuant to the provisions of 18 CNCA § 73 shall be entitled to an
appraisal by the district court of the fair value of his shares of stock under the
circumstances described in subsections B and C of this section. As used in this
section, the word ““shareholder” means a holder of record of stock in a stock
corporation and also a member of record of a nonstock corporation; the words
“stock’”” and ““share’” mean and include what is ordinari- ly meant by those words
and also membership or membership interest of a member of a nonstock
corporation. The provisions of this subsection shall be
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effective only with respect to mergers or consolidations consummated pursuant
to an agreement of merger or consolidation entered into after the effective date
of this title.

B. 1. Except as otherwise provided for in this subsection, appraisal rights
shall be available for the shares of any class or series of stock of a constituent
corporation in a merger or consolidation, or of the acquired corporation in a share
acquisition, to be effected pursuant to the provisions of 18 CNCA § 81, 18 CNCA
§ 82, 18 CNCA § 86, 18 CNCA § 87, 18 CNCA § 90.2, or 18 CNCA
§91.1.

2. a. No appraisal rights under this section shall be available for the shares
of any class or series of stock which, at the record date fixed to determine the
shareholders entitled to receive notice of and to vote at the meeting of
shareholders to act upon the agreement of merger or consolida- tion, were
either:

1. listed on a national securities exchange; or
1. held of record by more than two thousand shareholders.

b. In addition, no appraisal rights shall be available for any shares of
stock of the constituent corporation surviving a merger if the merger did
not require for its approval the vote of the shareholders of the surviving
corporation as provided for in 18 CNCA § 81(F).

3. Notwithstanding the provisions of paragraph (2) of this subsection,
appraisal rights provided for in this section shall be available for the shares
of any class or series of stock of a constituent corporation if the holders
thereof are required by the terms of an agreement of merger or consolida-
tion pursuant to the provisions of 18 CNCA § 81, 18 CNCA § 82, 18 CNCA

§ 86 or 18 CNCA § 87 to accept for such stock anything except:

a. shares of stock of the corporation surviving or resulting from such
merger or consolidation; or

b. shares of stock of any other corporation which at the effective date of
the merger or consolidation will be either listed on a national securities
exchange or held of record by more than two thousand (2,000)
shareholders; or

c. cash in lieu of fractional shares of the corporations described in
subparagraphs a and b of this paragraph; or

d. any combination of the shares of stock and cash in lieu of the
fractional shares described in subparagraphs (a), (b) and (c) of this
paragraph.

4. Inthe event all of the stock of a subsidiary Cherokee Nation corpora- tion
party to a merger effected pursuant to the provisions of 18 CNCA § 83 is not
owned by the parent corporation immediately prior to the merger, appraisal
rights shall be available for the shares of the subsidiary Cherokee Nation
corporation.

C. Any corporation may provide in its certificate of incorporation that
appraisal rights under this section shall be available for the shares of any class

or series of its stock as a result of an amendment to its certificate of incorpo-
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corporation or the sale of all or substantially all of the assets of the corporation.
If the certificate of incorporation contains such a provision, the procedures of this
section, including those set forth in subsections (D) and (E) of this section, shall
apply as nearly as is practicable.

D. Appraisal rights shall be perfected as follows:

1. If a proposed merger or consolidation for which appraisal rights are
provided under this section is to be submitted for approval at a meeting of
shareholders, the corporation, not less than twenty (20) days prior to the
meeting, shall notify each of its shareholders entitled to such appraisal rights
that appraisal rights are available for any or all of the shares of the
constituent corporations, and shall include in such notice a copy of this
section. Each shareholder electing to demand the appraisal of the shares of
the shareholder shall deliver to the corporation, before the taking of the vote
on the merger or consolidation, a written demand for appraisal of the shares
of the shareholder. Such demand will be sufficient if it reasonably informs
the corporation of the identity of the shareholder and that the shareholder
intends thereby to demand the appraisal of the shares of the shareholder. A
proxy or vote against the merger or consolidation shall not constitute such a
demand. A shareholder electing to take such action must do so by a separate
written demand as herein provided. Within ten (10) days after the effective
date of such merger or consolidation, the surviving or resulting corporation
shall notify each shareholder of each constituent corporation who has
complied with the provisions of this subsection and has not voted in favor of
or consented to the merger or consolidation as of the date that the merger or
consolidation has become effective; or

2. If the merger or consolidation was approved pursuant to the provisions
of 18 CNCA § 73 or 18 CNCA § 83, the surviving or resulting corporation,
either before the effective date of the merger or consolidation or within ten
(10) days thereafter, shall notify each of the shareholders entitled to
appraisal rights of the effective date of the merger or consolidation and that
appraisal rights are available for any or all of the shares of the constituent
corporation, and shall include in such notice a copy of this section. The notice
shall be sent by certified or registered mail, return receipt requested,
addressed to the shareholder at the address of the shareholder as it appears
on the records of the corporation. Any sharehold- er entitled to appraisal
rights may, within twenty (20) days after the date of mailing of the notice,
demand in writing from the surviving or resulting corporation the appraisal
of the shares of the shareholder. Such demand will be sufficient if it
reasonably informs the corporation of the identity of the shareholder and that
the shareholder intends to demand the appraisal of the shares of the
shareholder.

E. Within one hundred twenty (120) days after the effective date of the merger
or consolidation, the surviving or resulting corporation or any share- holder who
has complied with the provisions of subsections (A) and (D) of this section and
who is otherwise entitled to appraisal rights, may file a petition in District Court
demanding a determination of the value of the stock of all such shareholders.
Provided, however, at any time within sixty (60) days after the effective date of
the merger or consolidation, any shareholder shall have the
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right to withdraw the demand of the shareholder for appraisal and to accept the
terms offered upon the merger or consolidation. Within one hundred twenty
(120) days after the effective date of the merger or consolidation, any share-
holder who has complied with the requirements of subsections (A) and (D) of this
section, upon written request, shall be entitled to receive from the corpora- tion
surviving the merger or resulting from the consolidation a statement setting forth
the aggregate number of shares not voted in favor of the merger or consolidation
and with respect to which demands for appraisal have been received and the
aggregate number of holders of such shares. Such written statement shall be
mailed to the shareholder within ten (10) days after the shareholder’s written
request for such a statement is received by the surviving or resulting corporation
or within ten (10) days after expiration of the period for delivery of demands for
appraisal pursuant to the provisions of subsection

(D) of this section, whichever is later.

F. Upon the filing of any such petition by a shareholder, service of a copy
thereof shall be made upon the surviving or resulting corporation, which, within
twenty (20) days after such service, shall file in the office of the Court Clerk of
the District Court in which the petition was filed a duly verified list containing
the names and addresses of all shareholders who have demanded payment for
their shares and with whom agreements as to the value of their shares have not
been reached by the surviving or resulting corporation. If the petition shall be
filed by the surviving or resulting corporation, the petition shall be accompanied
by such a duly verified list. The Court Clerk, if so ordered by the Court, shall give
notice of the time and place fixed for the hearing of such petition by registered
or certified mail to the surviving or resulting corporation and to the shareholders
shown on the list at the addresses therein stated. Such notice shall also be given
by one or more publications at least one
(1) week before the day of the hearing, in the newspaper Cherokee Phoenix or such
publication as the Court deems advisable. The forms of the notices by mail and
by publication shall be approved by the Court, and the costs thereof shall be
borne by the surviving or resulting corporation.

G. At the hearing on such petition, the Court shall determine the sharehold-
ers who have complied with the provisions of this section and who have become
entitled to appraisal rights. The Court may require the shareholders who have
demanded an appraisal for their shares and who hold stock repre- sented by
certificates to submit their certificates of stock to the Court Clerk for notation
thereon of the pendency of the appraisal proceedings; and if any shareholder fails
to comply with such direction, the Court may dismiss the proceedings as to such
shareholder.

H. After determining the shareholders entitled to an appraisal, the Court
shall appraise the shares, determining their fair value exclusive of any element
of value arising from the accomplishment or expectation of the merger or
consolidation, together with a fair rate of interest, if any, to be paid upon the
amount determined to be the fair value. In determining such fair value, the Court
shall take into account all relevant factors. In determining the fair rate of
interest, the Court may consider all relevant factors, including the rate of interest
which the surviving or resulting corporation would have to pay to borrow money
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surviving or resulting corporation or by any shareholder entitled to participate in
the appraisal proceeding, the Court may, in its discretion, permit discovery or
other pretrial proceedings and may proceed to trial upon the appraisal prior to
the final determination of the shareholder entitled to an appraisal. Any
shareholder whose name appears on the list filed by the surviving or resulting
corporation pursuant to the provisions of subsection (F) of this section and who
has submitted the certificates of stock of the shareholder to the Court Clerk, if
such is required, may participate fully in all proceedings until it is finally
determined that the shareholder is not entitled to appraisal rights pursuant to
the provisions of this section.

I. The Court shall direct the payment of the fair value of the shares,together
with interest, if any, by the surviving or resulting corporation to the sharehold-
ers entitled thereto. Interest may be simple or compound, as the Court may direct.
Payment shall be so made to each such shareholder, in the case of holders of
uncertificated stock immediately, and in the case of holders of shares represented
by certificates upon the surrender to the corporation of the certifi- cates
representing such stock. The Court’s decree may be enforced as other decrees in
the District Court may be enforced, whether such surviving or resulting
corporation be a corporation of Cherokee Nation or of any state.

J. The costs of the proceeding may be determined by the Court and taxed upon
the parties as the Court deems equitable in the circumstances. Upon application
of a shareholder, the Court may order all or a portion of the expenses incurred by
any shareholder in connection with the appraisal pro- ceeding, including, without
limitation, reasonable attorney fees and the fees and expenses of experts, to be
charged pro rata against the value of all of the shares entitled to an appraisal.

K. From and after the effective date of the merger or consolidation, no
shareholder who has demanded the appraisal rights of the shareholder as
provided for in subsection (D) of this section shall be entitled to vote such stock
for any purpose or to receive payment of dividends or other distributions on the
stock, except dividends or other distributions payable to shareholders of record at
a date which is prior to the effective date of the merger or consolidation; provided,
however, that if no petition for an appraisal shall be filed within the time provided
for in subsection (E) of this section, or if such shareholder shall deliver to the
surviving or resulting corporation a written withdrawal of the shareholder’s
demand for an appraisal and an acceptance of the merger or consolidation, either
within sixty (60) days after the effective date of the merger or consolidation as
provided for in subsection (E) of this section or thereafter with the written
approval of the corporation, then the right of such shareholder to an appraisal
shall cease. Provided, however, no appraisal proceeding in the District Court shall
be dismissed as to any shareholder without the approval of the Court, and such
approval may be conditioned upon such terms as the Court deems just.

L. The shares of the surviving or resulting corporation into which the shares
of such objecting shareholders would have been converted had they assented to
the merger or consolidation shall have the status of authorized and unissued
shares of the surviving or resulting corporation.
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History
Source. LA 16-96, eff. July 15, 1996.
Library References
Corporations and Business Organizations
« 2671.
Westlaw Topic No. 101.
ARTICLE 11
SALE OF ASSETS, DISSOLUTION AND WINDING UP

Section
92. Sale, lease or exchange of assets—Consideration—Procedure
93. Mortgage or pledge of assets
94. Dissolution of joint venture corporation having two shareholders
95. Dissolution before the issuance of shares or beginning business—Procedure
96. Dissolution—Procedure
97. Reserved
98. Payment of franchise taxes before dissolution
99. Continuation of corporation after dissolution for purposes of suit and winding up

affairs
100. Trustees or receivers for dissolved corporations—Appointment—Powers—Duties
100.1. Notice to claimants—Filing of claims
100.2. Payment and distribution to claimants and shareholders
100.3. Liability of shareholders of dissolved corporations
101.  Jurisdiction of Court
102, 103. Reserved
104. Revocation or forfeiture of charter—Proceedings
105.  Dissolution or forfeiture of charter by decree of Court—Filing

§ 92. Sale, lease or exchange of assets — Consideration — Procedure

A. Every corporation, at any meeting of its board of directors or governing
body, may sell, lease, or exchange all or substantially all of its property and
assets, including its goodwill and its corporate franchises, upon such terms and
conditions and for such consideration, which may consist in whole or in part of
money or other property, including shares of stock in, and/or other securities of,
any other corporation or corporations, as its board of directors or governing body
deems expedient and for the bent interests of the corporation, when and as
authorized by a resolution adopted by the holders of a majority of the outstanding
stock of the corporation entitled to vote thereon or, if the corpora- tion is a
nonstock corporation, by a majority of the members having the right to vote for
the election of the members of the governing body, at a meeting duly called upon
at least twenty (20) days’ notice. The notice of the meeting shall state that such a
resolution will be considered.

B. Notwithstanding authorization or consent to a proposed sale, lease or
exchange of a corporation’s property and assets by the shareholders or mem- bers,
the board of directors or governing body may abandon such proposed sale, lease
or exchange without further action by the shareholders or members, subject to
the rights, if any, of third parties under any contract relating thereto.
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History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 425 to 429, 742 to 743,
« 2700, 2990, 3088. 745 to 746, 914 to 915, 932, 946, 950, 956 to
Westlaw Topic No. 101. 960.

§ 93. Mortgage or pledge of assets

The authorization or consent of shareholders to the mortgage or pledge of a
corporation’s property and assets shall not be necessary, except to the extent that
the certificate of incorporation otherwise provides.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 393 to 395, 425 to
« 2711. 430, 561, 742, 744 to 745.
Westlaw Topic No. 101.

§ 94. Dissolution of joint venture corporation having two shareholders

A. If the shareholders of a corporation of Cherokee Nation, having only two
shareholders each of which owns fifty percent (50%) of the stock therein, shall be
engaged in the prosecution of a joint venture and if such shareholders shall be
unable to agree upon the desirability of discontinuing such joint venture and
disposing of the assets used in such venture, either shareholder may file with the
District Court a petition stating that it desires to discontinue such joint venture
and to dispose of the assets used in such venture in accordance with a plan to be
agreed upon by both shareholders or that, if no such plan shall be agreed upon by
both shareholders, the corporation be dissolved. Such petition shall have attached
thereto a copy of the proposed plan of discontinuance and distribution and a
certificate stating that copies of such petition and plan have been transmitted in
writing to the other shareholder and to the directors and officers of such
corporation. The petition and certificate shall be executed and acknowledged in
accordance with the provisions of 18 CNCA § 7.

B. Unless both shareholders file with the District Court:

1. within three (3) months of the date of the filing of such petition, a
certificate similarly executed and acknowledged stating that they have
agreed on such plan, or a modification thereof; and

2. within one (1) year from the date of the filing of such petition, a certificate
similarly executed and acknowledged stating that the distribu- tion provided
by such plan has been completed, the District Court may dissolve such
corporation and may by appointment of one or more trustees or receivers with
all the powers and title of a trustee or receiver appointed pursuant to the
provisions of 18 CNCA § 100, administer and wind up its affairs. Either or
both of the periods provided for in paragraphs (1) and (2) of this subsection
may be extended by agreement of the shareholders, evidenced by a certificate
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similarly executed, acknowledged and filed with the District Court prior to
the expiration of such period.
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History
Source. LA 16-96, eff. July 15, 1996.

Library References

Joint Adventures O1.14.
Westlaw Topic No. 224.
C.J.S. Joint Ventures §§ 15 to 20.

§ 95. Dissolution before the issuance of shares or beginning business —
Procedure

If a corporation has not issued shares or has not commenced the business for
which the corporation was organized, a majority of the incorporators, or, if
directors were named in the certificate of incorporation or have been elected, a
majority of the directors, may surrender all of the corporation’s rights and
franchises by filing in the Office of the Principal Chief or his authorized
representative a certificate, executed and acknowledged by a majority of the
incorporators or directors, stating that no shares of stock have been issued or that
the business of activity for which the corporation was organized has not begun;
that no part of the capital of the corporation has been paid, or, if some capital has
been paid, that the amount actually paid in for the corporation’s shares, less any
part thereof disbursed for necessary expenses, has been returned to those entitled
thereto; that if the corporation has begun business but it has not issued shares,
all debts of the corporation have been paid; that if the corporation has not begun
business but has issued stock certificates all issued stock certificates, if any, have
been surrendered and canceled; and that all rights and franchises of the
corporation are surrendered. Upon such certifi- cate becoming effective in
accordance with the provisions of 18 CNCA § 7, the corporation shall be dissolved.

History
Source. LA 16-96, eff. July 15, 1996.

§ 96. Dissolution —Procedure

A. If it should be deemed advisable in the judgment of the board of directors
of any corporation that it should be dissolved, the board, after the adoption of a
resolution to that effect by a majority of the whole board at any meeting called
for that purpose, shall cause notice to be mailed to each shareholder entitled to
vote thereon of the adoption of the resolution and of a meeting of shareholders to
take action upon the resolution.

B. At the meeting a vote shall be taken upon the proposed dissolution. If a
majority of the outstanding stock of the corporation entitled to vote thereon shall
vote for the proposed dissolution, a certificate of dissolution shall be filed with the
Office of the Principal Chief or his authorized representative pursuant to
subsection (D) of this section.

C. Dissolution of a corporation may also be authorized without action of the
directors if all the shareholders entitled to vote thereon shall consent in writing

and a certificate of dissolution shall be filed with the Office of the Principal Chief
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or his authorized representative pursuant to subsection (D) of this section.
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D. If dissolution is authorized in accordance with this section, a certificate of
dissolution shall be executed, acknowledged and filed, and shall become effective,
in accordance with 18 CNCA § 7. Such certificate of dissolution shall set forth:

1. the name of the corporation;

2. the date dissolution was authorized;

3. that the dissolution has been authorized by the board of directors and
shareholders of the corporation, in accordance with subsections (A) and (B) of
this section, or that the dissolution has been authorized by all of the
shareholders of the corporation entitled to vote on a dissolution, in accor-
dance with subsection (C) of this section; and

4. the names and addresses of the directors and officers of the corpora-
tion.

E. The resolution authorizing a proposed dissolution may provide that
notwithstanding authorization or consent to the proposed dissolution by the
shareholders, or the members of a nonstock corporation pursuant to 18 O.S.
§ 1097, the board of directors or governing body may abandon such proposed
dissolution without further action by the shareholders or members.

F. Upon a certificate of dissolution becoming effective in accordance with 18
CNCA § 7, the corporation shall be dissolved.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Revocation of voluntary dissolution, see 18 CNCA § 119.

Library References

Corporations and Business Organizations
« 3021.
Westlaw Topic No. 101.

§ 97. Reserved

§ 98. Payment of franchise taxes before dissolution

No corporation shall be dissolved pursuant to the provisions of the Cherokee
Nation General Corporation Act until all franchise taxes due to or assessable by
Cherokee Nation have been paid by the corporation.

History
Source. LA 16-96, eff. July 15, 1996.

§ 99. Continuation of corporation after dissolution for purposes of suit and
winding up affairs

All corporations, whether they expire by their own limitation or are otherwise
dissolved, nevertheless shall be continued, for the term of three (3) years from
such expiration or dissolution or for such longer period as the District Court shall
in its discretion direct, bodies corporate for the purpose of prosecuting
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and defending suits, whether civil, criminal or any other proceeding provided for
by Cherokee Nation Code Annotated, by or against them, and of enabling them
gradually to settle and close their business, to dispose of and convey their
property, to discharge their liabilities, and to distribute to their shareholders any
remaining assets, but not for the purpose of continuing the business for which the
corporation was organized. With respect to any action, suit, or proceeding begun
by or against the corporation either prior to or within three

(3) years after the date of its expiration or dissolution, the action shall not abate
by reason of the expiration or dissolution of the corporation. The corporation,
solely for the purpose of such action, suit or proceeding, shall be continued as a
body corporate beyond the three-year period and until any judgments, orders or
decrees therein shall be fully executed, without the necessity for any special
direction to that effect by the District Court.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Revocation of voluntary dissolution, see 18 CNCA § 119.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 914 to 915, 950, 956
« 3088. to 960.
Westlaw Topic No. 101.

§ 100. Trustees or receivers for dissolved corporations — Appointment —
Powers —Duties

When any corporation organized in accordance with the provisions of the
Cherokee Nation General Corporation Act shall be dissolved in any manner
whatever, the District Court, on application of any creditor, shareholder or
director of the corporation, or any other person who shows good cause therefor,
at any time, may either appoint one or more of the directors of the corporation to
be trustees, or appoint one or more persons to be receivers, of and for the
corporation, to take charge of the corporation’s property, and to collect the debts
and property due and belonging to the corporation, with power to prosecute and
defend, in the name of the corporation, or otherwise, all such suits as may be
necessary or proper for the purposes aforesaid, and to appoint an agent or agents
under them, and to do all other acts which might be done by the corporation, if in
being, that may be necessary for the final settlement of the unfinished business
of the corporation. The powers of the trustees or receivers may be continued as
long as the District Court shall think necessary for the purposes provided for in
this section.

History
Source. LA 16-96, eff. July 15, 1996.
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Cross References

Certificate of incorporation; contents, see 18 CNCA § 6.
Revocation of voluntary dissolution, see 18 CNCA § 119.
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Library References

Corporations and Business Organizations C.J.S. Corporations §§ 914 to 915, 961 to
« 3100, 3101, 3112. 962, 964.
Westlaw Topic No. 101.

§ 100.1. Notice to claimants —Filing of claims

A. 1. After a corporation has been dissolved in accordance with the proce-
dures set forth in the Cherokee Nation General Corporation Act, the corpora- tion
or any successor entity may give notice of the dissolution requesting all persons
having a claim against the corporation to present their claims against the
corporation in accordance with such notice. Such notice shall state:

a. that all claims must be presented in writing and must contain
sufficient information reasonably to inform the corporation or succes- sor
entity of the identity of the claimant and the substance of the claim;

b. the mailing address to which a claim must be sent;

c. the date by which a claim must be received by the corporation or
successor entity, which date shall be no earlier than sixty (60) days from
the date thereof; and

d. that the corporation or a successor entity may make distributions to
other claimants and the corporation’s shareholders or persons interested
as having been such without further notice to the claimant.

2. Such notice shall also be published at least once a week for two (2)
consecutive weeks in a newspaper of general circulation in the county in
which the office of the corporation’s last registered agent in Cherokee Nation
is located and in the corporation’s principal place of business and, in the case
of a corporation having Ten Million Dollars ($10,000,000.00) or more in total
assets at the time of its dissolution, at least once in the newspaper Cherokee
Phoenix. On or before the date of the first publication of such notice, the
corporation or successor entity shall mail a copy of such notice by certified or
registered mail, return receipt requested, to each known claimant of the
corporation.

3. A corporation or successor entity may reject, in whole or in part, any
claim made by a claimant pursuant to this subsection by mailing notice of
such rejection by certified mail return receipt requested to the claimant
within ninety (90) days after receipt of such claim and, in all events, at least
one hundred fifty (150) days before the expiration of the period described in
18 CNCA § 99. A notice sent by a corporation or successor entity pursuant to
this subsection shall be accompanied by a copy of 18 CNCA

§§ 99 through 100.3.

B. 1. A corporation or successor entity electing to follow the procedures
described in subsection (A) of this section shall also give notice of the dissolu-
tion of the corporation to persons with claims contingent upon the occurrence
or nonoccurrence of future events or otherwise conditional or unmatured, and
request that such persons present such claims in accordance with the terms of
such notice. Such notice shall be in substantially the form, and sent and
published in the same manner, as described in paragraph (1) of subsection (A)
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2. The corporation or successor entity shall offer any claimant whose claim
is contingent, conditional or unmatured, such security as the corpo- ration or
successor entity determines is sufficient to provide compensation to the
claimant if the claim matures. The corporation or successor entity shall mail
such offer to the claimant by certified mail, return receipt requested, within
ninety (90) days of receipt of such claim and, in all events, at least one
hundred fifty (150) days before the expiration of the period described in 18
CNCA § 99. If the claimant offered such security does not deliver in writing
to the corporation or successor entity a notice rejecting the offer within one
hundred twenty (120) days after receipt of such offer for security, the
claimant shall be deemed to have accepted such security as the sole source
from which to satisfy his claim against the corporation.

C. 1. A corporation or successor entity which has given notice in accor- dance
with subsections (A) and (B) of this section shall petition the District Court to
determine the amount and form of security that will be sufficient to provide
compensation to any claimant who has rejected the offer for security made
pursuant to paragraph (2) of subsection (B) of this section.

2. A corporation or successor entity which has given notice in accordance with
subsection (A) of this section shall petition the district court to determine the
amount and form of security which will be sufficient to provide compensation
to claimants whose claims are known to the corpo- ration or successor entity
but whose identities are unknown. The District Court shall appoint a
guardian ad litem to represent all claimants whose identities are unknown
in any proceeding brought under this subsection. The reasonable fees and
expenses of such guardian, including all reason- able expert witness fees,
shall be paid by the petitioner in such proceeding.

D. The giving of any notice or making of any offer pursuant to the provi- sions
of this section shall not revive any claim then barred or constitute
acknowledgment by the corporation or successor entity that any person to whom
such notice is sent is a proper claimant and shall not operate as a waiver of any
defense or counterclaim in respect of any claim asserted by any person to whom
such notice is sent.

E. Asused in this section, the term “successor entity”” shall include any trust,
receivership or other legal entity governed by the laws of Cherokee Nation to
which the remaining assets and liabilities of a dissolved corporation are
transferred and which exists solely for the purposes of prosecuting and defending
suits, by or against the dissolved corporation, enabling the dissolved corporation
to settle and close the business of the dissolved corporation, to dispose of and
convey the property of the dissolved corporation, to discharge the liabilities of
the dissolved corporation, and to distribute to the dissolved corporation’s
shareholders any remaining assets, but not for the purpose of continuing the
business for which the dissolved corporation was organized.

History
Source. LA 16-96, eff. July 15, 1996.
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Library References

Corporations and Business Organizations
« 3033.
Westlaw Topic No. 101.

§ 100.2. Payment and distribution to claimants and shareholders

A. A dissolved corporation or successor entity which has followed the
procedures described in 18 CNCA § 100.1 shall:

1. pay the claims made and not rejected in accordance with 18 CNCA
§ 100.1(A);

2. post the security offered and not rejected pursuant to 18 CNCA
§ 100.1(B)(2);

3. post any security ordered by the District Court in any proceeding under
18 CNCA § 100.1(C); and

4. pay or make provision for all other obligations of the corporation or
such successor entity.

Such claims or obligations shall be paid in full and any such provision for
payment shall be made in full if there are sufficient funds. If there are insufficient
funds, such claims and obligations shall be paid or provided for according to their
priority, and, among claims of equal priority, ratably to the extent of funds legally
available therefor. Any remaining funds shall be distrib- uted to the shareholders
of the dissolved corporation; provided, however, that such distribution shall not
be made before the expiration of one hundred fifty
(150) days from the date of the last notice of rejections given pursuant to 18 CNCA
§ 100.1(A)(3). In the absence of actual fraud, the judgment of the directors of the
dissolved corporation or the governing persons of such succes- sor entity as to the
provision made for the payment of all obligations under paragraph (4) of this
subsection shall be conclusive.

B. A dissolved corporation or successor entity which has not followed the
procedures described in 18 CNCA § 100.1 shall pay or make reasonable provision
to pay all claims and obligations, including all contingent, conditional or
unmatured claims known to the corporation or such successor entity and all
claims which are known to the dissolved corporation or such successor entity but
for which the identity of the claimant is unknown. Such claims shall be paid in
full and any such provision for payment made shall be made in full if there are
sufficient funds. If there are insufficient funds, such claims and obligations shall
be paid or provided for according to their priority and, among claims of equal
priority, ratably to the extent of funds legally available there- fore. Any remaining
funds shall be distributed to the shareholders of the dissolved corporation.

C. Directors of a dissolved corporation or governing persons of a successor
entity which has complied with subsection (A) or (B) of this section shall not be
personally liable to the claimants of the dissolved corporation.

D. As used in this section, the term “successor entity”” has the meaning set
forth in 18 CNCA § 100.1(E).
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History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 914 to 915, 953, 962.
« 3124.
Westlaw Topic No. 101.

§ 100.3. Liability of shareholders of dissolved corporations

A. A shareholder of a dissolved corporation the assets of which were
distributed pursuant to 18 CNCA § 100.2(A) or (B) shall not be liable for any claim
against the corporation in an amount in excess of such shareholder’s pro rata
share of the claim or the amount so distributed to him, whichever is less.

B. A shareholder of a dissolved corporation the assets of which were
distributed pursuant to 18 CNCA § 100.2(A) shall not be liable for any claim
against the corporation on which an action, suit or proceeding is not begun prior
to the expiration of the period described in 18 CNCA § 99.

C. The aggregate liability of any shareholder of a dissolved corporation for
claims against the dissolved corporation shall not exceed the amount distribut-
ed to him in dissolution.

History
Source. LA 16-96, eff. July 15, 1996.

§ 101. Jurisdiction of Court

The District Court shall have jurisdiction of the application prescribed in 18
CNCA § 100 and of all questions arising in the proceedings thereon, and may
make such orders and decrees and issue injunctions therein as justice and equity
shall require.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Revocation of voluntary dissolution, see 18 CNCA § 119.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 917, 938 to 939.
« 3022.
Westlaw Topic No. 101.

§§ 102, 103. Reserved

§ 104. Revocation or forfeiture of charter — Proceedings

A. The District Court shall have jurisdiction to revoke or forfeit the charter of

any corporation for abuse, misuse or nonuse of its corporate powers, privileges or
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franchises. The Attorney General of Cherokee Nation, upon his own motion or
upon the relation of a proper party, shall proceed for this purpose by complaint
in Cherokee Nation District Court.
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B. The District Court shall have power, by appointment of receivers or
otherwise, to administer and wind up the affairs of any corporation whose charter
shall be revoked or forfeited by any Court pursuant to the provisions of the
Cherokee Nation General Corporation Act or otherwise, and to make such orders
and decrees with respect thereto as shall be just and equitable respecting its
affairs and assets and the rights of its shareholders and creditors.

C. No proceeding shall be instituted pursuant to the provisions of this section
for nonuse of any corporation’s powers, privileges or franchises during the first
two (2) years after its incorporation.

History
Source. LA 16-96, eff. July 15, 1996.

§ 105. Dissolution or forfeiture of charter by decree of Court—Filing

Whenever any corporation is dissolved or its charter forfeited by decree or
judgment of the District Court, the decree or judgment shall be immediately filed
by the Clerk in the District Court, in the Office of the Principal Chief or his
authorized representative, and a note thereof shall be made by the Office of the
Principal Chief or his authorized representative on the corporation’s charter or
certificate of incorporation and on the index thereof.

History
Source. LA 16-96, eff. July 15, 1996.

ARTICLE 12
INSOLVENCY; RECEIVERS AND TRUSTEES

Section

106. Receivers for insolvent corporations—Appointment and powers

107. Title to property—Filing order of appointment—Exception

108. Notices to shareholders and creditors

109. Receivers or trustees—Inventory—List of debts and reports

110. Creditors’ proof of claims—When barred—Notice

111. Adjudication of claims—Appeal

112. Sale of perishable or deteriorating property

113. Compensation, costs and expenses of receiver or trustee

114. Substitution of trustee or receiver as party—Abatement of actions

115. Liens for wages or products when corporation is insolvent

116. Discontinuance of liquidation

117. Compromise or arrangement between corporation and creditors or shareholders
118. Bankruptcy proceedings under a statute of the United States—Effectuation

§ 106. Receivers for insolvent corporations — Appointment and powers

Whenever a corporation shall be insolvent, the District Court of Cherokee
Nation may at any time upon the application of a shareholder or shareholders,
severally or jointly, who have been registered owners for a period of not less than
six (6) months, of not less than ten percent (10%) of the entire outstanding stock
of the corporation or a creditor whose claim has been reduced to judgment and
execution thereon has been issued, appoint one or more persons

550



18 CNCA §106 CORPORATIONS

to be receivers of and for the corporation, to take charge of its assets, estate,
effects, business and affairs, and to collect the outstanding debts, claims, and
property due and belonging to the corporation, with power to prosecute and
defend, in the name of the corporation or otherwise, all claims or suits, to appoint
an agent or agents under them, and to do all other acts which might be done by
the corporation and which may be necessary or proper. The powers of the
receivers shall be such and shall continue so long as the Court shall deem
necessary.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Certificate of incorporation; contents, see 18 CNCA § 6.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 914 to 915, 961 to
« 3100, 3101, 3112. 962, 964.
Westlaw Topic No. 101.

§ 107. Title to property —Filing order of appointment— Exception

A. Trustees of or receivers for any corporation, appointed by the District
Court, and their respective survivors and successors, upon their appointment and
qualification or upon the death, resignation or discharge of any co-trustee or co-
receiver, shall be vested by operation of law and without any act or deed, with the
title of the corporation to all of its property, real, personal, or mixed of whatsoever
nature, kind, class or description, and wheresoever situated, except real estate
situated outside Cherokee Nation.

B. Trustees or receivers appointed by the District Court, within twenty (20)
days from the date of their qualification, shall file in the office of the Clerk of the
District Court a certified copy of the order of their appointment and evidence of
their qualification.

C. This section shall not apply to receivers appointed pendente lite.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 914 to 915, 962, 964.
« 3112,
Westlaw Topic No. 101.

§ 108. Notices to shareholders and creditors

All notices required to be given to shareholders and creditors in any action in
which a receiver or trustee for a corporation was appointed shall be given by the
District Court, unless otherwise ordered by the Court.
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History
Source. LA 16-96, eff. July 15, 1996.
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Library References

Corporations and Business Organizations
« 3033.
Westlaw Topic No. 101.

§ 109. Receivers or trustees —Inventory — List of debts and reports

Trustees or receivers, as soon as convenient, shall file in the District Court a
full and complete itemized inventory of all the assets of the corporation which
shall show their nature and probable value, and an account of all debts due from
and to it, as nearly as the same can be ascertained. Trustees or receivers shall
make a report to the District Court whenever and as often as the Court shall
direct.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations
« 3117.
Westlaw Topic No. 101.

§ 110. Creditors’ proof of claims —When barred —Notice

All creditors shall make proof under oath of their respective claims against the
corporation, and cause the same to be filed in the District Court within the time
fixed by the order of the District Court. All creditors and claimants failing to do
so0, within the time limited by the provisions of this section, or the time prescribed
by the order of the District Court, by direction of the District Court, may be barred
from participating in the distribution of the assets of the corporation. The District
Court may also prescribe what notice, by publication or otherwise, shall be given
to the creditors of the time fixed for the filing and making proof of claims.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations
« 3130.
Westlaw Topic No. 101.

§ 111. Adjudication of claims — Appeal

A. The District Court immediately upon the expiration of the time fixed for
the filing of claims, in compliance with the provisions of 18 CNCA § 110, shall
notify the trustee or receiver of the filing of the claims, and the trustee or receiver,
within thirty (30) days after receiving the notice, shall inspect the claims, and if
the trustee or receiver or any creditor shall not be satisfied with the validity or
correctness of the same, or any of them, the trustee or receiver shall immediately
notify the creditors whose claims are disputed of his decision. The trustee or
receiver shall require all creditors whose claims are disputed to submit
themselves to such examination in relation to their claims as the trustee
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or receiver shall direct, and the creditors shall produce such books and papers
relating to their claims as shall be required. The trustee or receiver shall have
power to examine, under oath or affirmation, all witnesses produced before him
touching the claims, and shall pass upon and allow or disallow the claims, or any
part thereof, and notify the claimants of his determination.

B. Every creditor or claimant who shall have received notice from the receiver
or trustee that his claim has been disallowed in whole or in part may appeal to
the District Court within thirty (30) days thereafter. The District Court, after
hearing, shall determine the rights of the parties.

History
Source. LA 16-96, eff. July 15, 1996.

§ 112. Sale of perishable or deteriorating property

Whenever the property of a corporation is at the time of the appointment of a
receiver or trustee encumbered with liens of any character, and the validity,
extent or legality of any lien is disputed or brought in question, and the property
of the corporation is of a character which will deteriorate in value pending the
litigation respecting the lien, the District Court may order the receiver or trustee
to sell the property of the corporation, clear of all encum- brances, at public or
private sale, for the best price that can be obtained therefor, and pay the net
proceeds arising from the sale thereof after deducting the costs of the sale into
the District Court, there to remain subject to the order of the District Court, and
to be disposed of as the District Court shall direct.

History
Source. LA 16-96, eff. July 15, 1996.

§ 113. Compensation, costs and expenses of receiver or trustee

The District Court, before making distribution of the assets of a corporation
among the creditors or shareholders thereof, shall allow a reasonable compen-
sation to the receiver or trustee for his services, and the costs and expenses
incurred in and about the execution of his trust, and the costs of the proceed- ings
in the District Court, to be first paid out of the assets.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 914 to 915, 953, 962
« 3124, 3140, 3141. to 963, 965.
Westlaw Topic No. 101.

§ 114. Substitution of trustee or receiver as party — Abatement of actions

A trustee or receiver, upon application by him in the District Court, shall be
substituted as party plaintiff in the place of the corporation in any suit or

proceeding which was so pending at the time of his appointment. No action
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against a trustee or receiver of a corporation shall state by reason of his death,
but, upon suggestion of the facts of the record, shall be continued against his
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successor or against the corporation in case no now trustee or receiver is
appointed.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations
« 3116, 3156.
Westlaw Topic No. 101.

§ 115. Liens for wages or products when corporation is insolvent

A. Whenever any corporation of Cherokee Nation, or any foreign corpora- tion
doing business in Cherokee Nation, shall become insolvent, the employees
performing labor or services of whatever character in the regular employ of the
corporation shall have a lien upon the personal property of such corporation for
the amount of the wages or payments due to them, not exceeding four months
wages or payments which shall have accrued prior to the adjudication of the
insolvency of such corporation, which lien shall be paid prior to any other debts,
charges or claims against said corporation, except taxes or fees due the United
States government or Cherokee Nation. The word “employee” shall not be
construed to include any of the officers of the corporation.

B. The lien provided for in this section shall be enforced in the manner
provided for by law for the enforcement of other liens for labor.

History
Source. LA 16-96, eff. July 15, 1996.

§ 116. Discontinuance of liquidation

The liquidation of the assets and business of an insolvent corporation may be
discontinued at any time during the liquidation proceedings when it is estab-
lished that cause for liquidation no longer exists. In such event the District Court
in its discretion, and subject to such condition as it may deem appropri- ate, may
dismiss the proceedings and direct the receiver or trustee to redeliver to the
corporation all of its remaining property and assets.

History
Source. LA 16-96, eff. July 15, 1996.

§ 117. Compromise or arrangement between corporation and creditors or
shareholders

A. Whenever the provision provided for in 18 CNCA § 6(B)(2) is included in
the original certificate of incorporation of any corporation, all persons who become
creditors or shareholders thereof shall be deemed to have become such creditors
or shareholders subject in all respects to that provision and the same shall be
absolutely binding upon them. Whenever that provision is inserted in the
certificate of incorporation of any such corporation by an amendment of its
certificate all persons who become creditors or shareholders of such corpora- tion
after such amendment shall be deemed to have become such creditors or
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shareholders subject in all respects to that provision and the same shall be
absolutely binding upon them.

B. The District Court may administer and enforce any compromise or

arrangement made pursuant to the provision provided for in 18 CNCA

§ 6(B)(2) and may restrain, pendente lite, all actions and proceedings against any
corporation with respect to which the District Court shall have begun the
administration and enforcement of that provision and may appoint a temporary
receiver for such corporation and may grant the receiver such powers as it deems
proper, and may make and enforce such rules as it deems necessary for the
exercise of such jurisdiction.

History
Source. LA 16-96, eff. July 15, 1996.

§ 118. Bankruptcy proceedings under a statute of the United States —
Effectuation

A. Any corporation of Cherokee Nation, a plan of reorganization of which,
pursuant to the provisions of any applicable statute of the United States relating
to the bankruptcy of corporations, has been or shall be confirmed by the decree or
order of a court of competent jurisdiction, may put into effect and carry out the
plan and the decrees and orders of the court or judge relative thereto and may
take any proceedings and do any act provided in the plan or directed by such
decrees and orders, without further action by its directors or shareholders. Such
power and authority may be exercised, and such proceedings and acts may be
taken, as may be directed by such decrees or orders, by the trustee or trustees of
such corporation appointed in the bankruptcy proceedings, or a majority thereof,
or if none be appointed and acting, by designated officers of the corporation, or
by a master or other representative appointed by the court or judge, with like
effect as if exercised and taken by unanimous action of the directors and
shareholders of the corporation.

B. Such corporation, in the manner provided for in subsection (A) of this
section, but without limiting the generality or effect of the foregoing, may alter,
amend, or repeal its bylaws; constitute or reconstitute and classify or reclassify
its board of directors, and name, constitute or appoint directors and officers in
place of or in addition to all or some of the directors or officers then in office;
amend its certificate of incorporation, and make any change in its capital or
capital stock, or any other amendment, change, or alteration, or provision,
authorized by the provisions of the Cherokee Nation General Corporation Act; be
dissolved, transfer all or part of its assets, merge or consolidate as permitted by
the provisions of the Cherokee Nation General Corporation Act, in which case,
however, no shareholder shall have any statutory right of appraisal of his stock;
change the location of its registered office, change its registered agent, and
remove or appoint any agent to receive service of process; authorize and fix the
terms, manner and conditions of, the issuance of bonds, debentures or other
obligations, whether or not convertible into stock of any class, or bearing warrants

or other evidences of optional rights to purchase or subscribe for stock of any
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class; or lease its property and franchises to any corporation, as permitted by law.
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C. A certificate of any amendment, change or alteration, or of dissolution, or
any agreement of merger or consolidation, made by such corporation pursuant to
the provisions of this section, shall be filed with the Office of the Principal Chief
or his authorized representative in accordance with the provi- sions of 18 CNCA
§ 7, and, subject to the provisions of 18 CNCA § 7(D), shall thereupon become
effective in accordance with its terms and the provisions of this section. Such
certificate, agreement of merger or other instrument shall be made, executed and
acknowledged, as may be directed by such decrees or orders, by the trustee or
trustees appointed in the reorganization or debtor in possession in the
bankruptcy proceedings, or a majority thereof, or, if none be appointed and acting,
by the officers of the corporation, or by a master or other representative appointed
by the court or judge, and shall certify that provision for the making of such
certificate, agreement or instrument is contained in a decree or order of a court
or judge having jurisdiction of a proceeding under such applicable statute of the
United States for the reorganization of such corporation.

D. The provisions of this section shall cease to apply to such corporation upon
consummation of a plan of reorganization or the entry of a final decree in the
bankruptcy proceedings closing the case and discharging the trustee, if any, or
the debtor in possession.

E. On filing any certificate, agreement, report or other paper made or
executed pursuant to the provisions of this section, there shall be paid to the
Office of the Principal Chief or his authorized representative, for the use of
Cherokee Nation, the same fees as are payable by corporations not in bankrupt-
cy proceedings upon the filing of like certificates, agreements, reports or other
papers.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Powers of incorporators, see 18 CNCA § 11.

Library References

Bankruptcy O2002. C.J.S. Bankruptey § 3.
Westlaw Topic No. 51. C.J.S. Federal Courts § 179.
ARTICLE 13

RENEWAL, REVIVAL, EXTENSION AND RESTORATION OF
CERTIFICATE OF INCORPORATION OR CHARTER

Section
119. Revocation of voluntary dissolution
120. Renewal, revival, extension and restoration of certificate of incorporation
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§ 119. Revocation of voluntary dissolution

A. At any time prior to the expiration of three (3) years following the
dissolution of a corporation pursuant to the provisions of 18 CNCA § 96, or, at
any time prior to the expiration of such longer period as the District Court may
have directed pursuant to the provisions of 18 CNCA § 99, a corporation may
revoke the dissolution up to that time effected by it in the following manner:

1. The board of directors shall adopt a resolution recommending that the
dissolution be revoked and directing that the question of the revocation be
submitted to a vote at a special meeting of shareholders.

2. Notice of the special meeting of shareholders shall be given in accor-
dance with the provisions of 18 CNCA § 67 to each shareholder whose shares
were entitled to vote upon a proposed dissolution before the corpo- ration was
dissolved.

3. At the meeting a vote of the shareholders shall be taken on a resolution
to revoke the dissolution. If a majority of the stock of the corporation which
was outstanding and entitled to vote upon a dissolution at the time of its
dissolution shall be voted for the resolution, a certificate of revocation of
dissolution shall be executed and acknowledged in accordance with the
provisions of 18 CNCA § 7 which shall state:

the name of the corporation;
the names and respective addresses of its officers;
the names and respective addresses of its directors; and

Ao T

that a majority of the stock of the corporation which was outstand-
ing and entitled to vote upon a dissolution at the time of its dissolution
have voted in favor of a resolution to revoke the dissolution; or, if it be
the fact, that, in lieu of a meeting and vote of shareholders, the
shareholders have given their written consent to the revocation in
accordance with the provisions of 18 CNCA § 73.

B. Upon the filing in the Office of the Principal Chief or his authorized
representative of the certificate of revocation of dissolution, the Office of the
Principal Chief or his authorized representative, upon being satisfied that the
requirements of this section have been complied with, shall issue his certificate
that the dissolution has been revoked. Upon the issuance of such certificate by
the Office of the Principal Chief or his authorized representative, the revocation
of the dissolution shall become effective and the corporation may again carry on
its business.

C. If, after three (3) years from the date upon which the dissolution became
effective, the name of the corporation is unavailable upon the records of the Office
of the Principal Chief or his authorized representative, then, in such case, the
corporation shall not be reinstated under the same name which it bore when its
dissolution became effective, but shall adopt and be reinstated under some other
name, and in such case the certificate to be filed pursuant to the provisions of this
section shall set forth the name borne by the corporation at the time its
dissolution became effective and the new name under which the corporation is to

561



be reinstated.

562



RENEWAL, ETC. OF CERTIFICATE 18 CNCA §120

D. Nothing in this section shall be construed to affect the jurisdiction or power
of the District Court pursuant to the provisions of 18 CNCA § 100 or 18 CNCA §
101.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations § 922.
« 3035.
Westlaw Topic No. 101.

§ 120. Renewal, revival, extension and restoration of certificate of incorpo-
ration

A, As used in this section, the term “certificate of incorporation” includes the
charter of a corporation organized pursuant to the provisions of any law of
Cherokee Nation.

B. Any corporation, at any time before the expiration of the time limited for
its existence and any corporation whose certificate of incorporation has become
forfeited by law for nonpayment of taxes and any corporation whose certificate of
incorporation has expired by reason of failure to renew it or whose certifi- cate of
incorporation has been renewed, but, through failure to comply strictly with the
provisions of the Cherokee Nation General Corporation Act, the validity of whose
renewal has been brought into question, may at any time procure an extension,
restoration, renewal or revival of its certificate of incorporation, together with all
the rights, franchises, privileges and immuni- ties and subject to all of its duties,
debts and liabilities which had been secured or imposed by its original certificate
of incorporation and all amendments thereto.

C. The extension, restoration, renewal or revival of the certificate of incor-
poration may be procured by executing, acknowledging and filing a certificate in
accordance with the provisions of 18 CNCA § 7.

D. The certificate required by the provisions of subsection (C) of this section
shall state:

1. The name of the corporation, which shall be the existing name of the
corporation or the name it bore when its certificate of incorporation expired,
except as provided for in subsection (F) of this section;

2. The address, including the street, city and county, of the corporation’s
registered office in Cherokee Nation and the name of its registered agent at
such address;

3. Whether or not the renewal, restoration or revival is to be perpetual and
if not perpetual the time for which the renewal, restoration or revival 1is to
continue and, in case of renewal before the expiration of the time limited for
its existence, the date when the renewal is to commence, which shall be prior
to the date of the expiration of the old certificate of incorporation which it is
desired to renew;
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4. That the corporation desiring to be renewed or revived and so renew- ing
or reviving its certificate of incorporation was organized pursuant to the laws
of Cherokee Nation;

5. The date when the certificate of incorporation would expire, if such is the
case, or such other facts as may show that the certificate of incorpo- ration
has become forfeited or that the validity of any renewal has been brought
into question; and

6. That the certificate for renewal or revival is filed by authority of those
who were directors or members of the governing body of the corporation at
the time its certificate of incorporation expired or who were elected directors
or members of the governing body of the corporation as provided for in
subsection (H) of this section.

E. Upon the filing of the certificate in accordance with the provisions of 18
CNCA § 7, the corporation shall be renewed and revived with the same force and
affect as if its certificate of incorporation had not become forfeited, or had not
expired by limitation. Such reinstatement shall validate all contracts, acts,
matters and things made, done and performed within the scope of its certificate
of incorporation by the corporation, its officers and agents during the time when
its certificate of incorporation was forfeited or after its expiration by limitation,
with the same force and effect and to all intents and purposes as if the certificate
of incorporation had at all times remained in full force and effect. All real and
personal property, rights and credits, which belonged to the corporation at the
time its certificate of incorporation became forfeited, or expired by limitation and
which were not disposed of prior to the time of its revival or renewal shall be
vested in the corporation after the renewal or revival, as fully and amply as they
were held by the corporation at and before the time its certificate of incorporation
became forfeited, or expired by limita- tion, and the corporation after its renewal
and revival shall be as exclusively liable for all contracts, acts, matters and things
made, done or performed in its name and on its behalf by its officers and agents
prior to its reinstatement, as if its certificate of incorporation had at all times
remained in full force and effect.

F. If, after three (3) years from the date upon which the certificate of
incorporation became forfeited for nonpayment of taxes, or expired by limita- tion,
the name of the corporation is unavailable upon the records of the Office of the
Principal Chief or his authorized representative, then in such case the
corporation to be renewed or revived shall not be renewed under the same name
which it bore when its certificate of incorporation became forfeited, or expired but
shall adopt or be renewed under some other name and in such case the certificate
to be filed under the provisions of this section shall set forth the name borne by
the corporation at the time its certificate of incorporation became forfeited, or
expired and the new name under which the corporation is to be renewed or
revived.

G. Any corporation that renews or revives its certificate of incorporation
pursuant to the provisions of this section shall pay to Cherokee Nation the
amounts provided in 68 CNCA §§ 1201 through 1214. No payment made pursuant
to this subsection shall reduce the amount of franchise tax due pursuant to the
provisions of 68 CNCA §§ 1201 through 1214 for the year in which the renewal
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H. If a sufficient number of the last acting officers of any corporation desiring
to renew or revive its certificate of incorporation are not available by reason of
death, unknown address or refusal or neglect to act, the directors of the
corporation or those remaining on the board, even if only one, may elect
successors to such officers. In any case where there shall be no directors of the
corporation available to renew or revive the certificate of incorporation of the
corporation, the shareholders may elect a full board of directors, as provided by
the bylaws of the corporation, and the board shall then elect such officers as are
provided by law, by the certificate of incorporation or by the bylaws to carry on
the business and affairs of the corporation. A special meeting of the shareholders
for the purposes of electing directors may be called by any officer, director or
shareholder upon notice given in accordance with the provisions of 18 CNCA §
67.

I. After a renewal or revival of the certificate of incorporation of the
corporation shall have been effected, except where a special meeting of share-
holders has been called in accordance with the provisions of subsection (H) of this
section, the officers who signed the certificate of renewal or revival shall, jointly,
immediately call a special meeting of the shareholders of the corpora- tion upon
notice given in accordance with the provisions of 18 CNCA § 67, and at the special
meeting the shareholders shall elect a full board of directors, which board shall
then elect such officers as are provided by law, by the certificate of incorporation
or the bylaws to carry on the business and affairs of the corporation.

History
Source. LA 16-96, eff. July 15, 1996.

§ 121. Status of corporation

Any corporation desiring to renew, extend and continue its corporate exis-
tence, upon complying with the provisions of 18 CNCA § 120, shall be and
continue for the time stated in its certificate of renewal, a corporation and, in
addition to the rights, privileges and immunities conferred by its charter, shall
possess and enjoy all the benefits of the provisions of the Cherokee Nation
General Corporation Act, which are applicable to the nature of its business, and
shall be subject to the restrictions and liabilities prescribed by the provisions of
the Cherokee Nation General Corporation Act imposed on such corporations.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations § 922.
« 3035.
Westlaw Topic No. 101.
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ARTICLE 14

SUITS AGAINST CORPORATIONS, DIRECTORS,
OFFICERS OR SHAREHOLDERS

Section

122. Failure of corporation to obey order of Court—Appointment of receiver

123. Failure of corporation to obey writ of mandamus—Quo warranto proceedings for
forfeiture of charter

124. Actions against officers, directors or shareholders to enforce liability of corpora-
tion—Unsatisfied judgment against corporation

125. Action by officer, director or shareholder against corporations for corporate debt
paid

126. Shareholder’s derivative action—Allegation of stock ownership

127. Liability of corporation, etc.—Impairment by certain transactions

128. Defective organization of corporation as defense

129. Usury—Pleading by corporation

§ 122. Failure of corporation to obey order of Court—Appointment of
receiver

Whenever any corporation shall refuse, fail or neglect to obey any order or
decree of any Court of Cherokee Nation within the time fixed by the Court for its
observance, such refusal, failure or neglect shall be a sufficient ground for the
appointment of a receiver of the corporation by a court of Cherokee Nation. If the
corporation is a foreign corporation, such refusal, failure, or neglect shall be a
sufficient ground for the appointment of a receiver of the assets of the corporation
within Cherokee Nation.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations
« 3103.

Westlaw Topic No. 101.

§ 123. Failure of corporation to obey writ of mandamus —Quo warranto
proceedings for forfeiture of charter

If any corporation fails to obey the mandate of any peremptory writ of
mandamus issued by a court of competent jurisdiction of Cherokee Nation for a
period of thirty (30) days after the serving of the writ upon the corporation in any
manner as provided by the laws of Cherokee Nation for the service of writs, any
party in interest in the proceeding in which the writ of mandamus issued, either
himself or through his or its attorney, may file a statement of such fact with the
Attorney General of Cherokee Nation, and it shall thereupon be the duty of the
Attorney General to immediately commence proceedings in the nature of quo
warranto against the corporation in the District Court, and the Court, upon
competent proof of such state of facts and proper proceedings had in such
proceeding in the nature of quo warranto, shall decree the charter of the
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History
Source. LA 16-96, eff. July 15, 1996.

Library References

Quo Warranto O16.
Westlaw Topic No. 319.
C.J.S. Quo Warranto §§ 26 to 29.

§ 124. Actions against officers, directors or shareholders to enforce liability
of corporation — Unsatisfied judgment against corporation

A. When the officers, directors or shareholders of any corporation shall be
liable by the provisions of the Cherokee Nation General Corporation Act to pay
the debts of the corporation, or any part thereof, any person to whom they are
liable may have an action, at law or in equity, against any one or more of them,
and the petition shall state the claim against the corporation, and the ground on
which the plaintiff expects to charge the defendants personally.

B. No suit shall be brought against any officer, director or shareholder for any
debt of a corporation of which he is an officer, director or shareholder, until
judgment is obtained therefor against the corporation and execution thereon
returned unsatisfied.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Liability of shareholder or subscriber for stock not paid in full, see 18 CNCA § 43.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 377 to 379, 385, 562
« 1520, 1810. to 565.
Westlaw Topic No. 101.

§ 125. Action by officer, director or shareholder against corporations for
corporate debt paid

When any officer, director or shareholder shall pay any debt of a corporation
for which he is made liable by the provisions of the Cherokee Nation General
Corporation Act, he may recover the amount so paid in an action against the
corporation for money paid for its use, and in such action only the property of a
corporation shall be liable to be taken, and not the property of any shareholder.

History
Source. LA 16-96, eff. July 15, 1996.

§ 126. Shareholder’s derivative action — Allegation of stock ownership

In any derivative suit instituted by a shareholder of a corporation, it shall be
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averred in the petition that the plaintiff was a shareholder of the corporation at
the time of the transaction of which he complains or that his stock thereafter
devolved upon him by operation of law.
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History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 482 to 485, 487, 489.
« 2020.

Westlaw Topic No. 101.

§ 127. Liability of corporation, etc. —Impairment by certain transactions

The liability of a corporation of Cherokee Nation, or of the shareholders,
directors or officers thereof, or the rights or remedies of the creditors thereof, or
persons doing or transacting business with the corporation, shall not in any way
be lessened or impaired by the sale of its assets, or by the increase or decrease in
the capital stock of the corporation, or by its merger or consolida- tion with one or
more corporations or by any change or amendment in its certificates of
incorporation.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Merger or consolidation of domestic corporation and limited partnership, see 18 CNCA § 90.2.

§ 128. Defective organization of corporation as defense

A. No corporation of Cherokee Nation and no person sued by any such
organization shall be permitted to assert the want of legal organization as a
defense to any claim.

B. This section shall not be construed to prevent judicial inquiry into the
regularity or validity of the organization of a corporation, or its lawful posses-
sion of any corporate power it may assert in any other suit or proceeding where
its corporate existence or the power to exercise the corporate rights it asserts is
challenged, and evidence tending to sustain the challenge shall be admissible in
any such suit or proceeding.

History
Source. LA 16-96, eff. July 15, 1996.

§ 129. Usury —Pleading by corporation

No corporation shall plead any statute against usury in any court of law or
equity in any suit instituted to enforce the payment of any bond, note or other
evidence of indebtedness issued or assumed by it.
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History

Source. LA 16-96, eff. July 15, 1996.

FOREIGN CORPORATIONS 18 CNCA §130

ARTICLE 15
FOREIGN CORPORATIONS

Section

130. Foreign corporations—Definition—Qualification to do business in Cherokee Na-
tion—Procedure

131. Additional requirements in case of change of name, mailing address, authorized
capital or business purpose, or merger or consolidation

132. Exceptions to requirements

133. Change of registered agent upon whom process may be served

134. Violations and penalties

135. Withdrawal of foreign corporation from Cherokee Nation—Service of process on
Office of the Principal Chief or his authorized representative

136. Service of process on nonqualifying foreign corporations

137. Actions by and against unqualified foreign corporations

138. Foreign corporations doing business without having qualified—Injunctions

§ 130. Foreign corporations — Definition — Qualification to do business in
Cherokee Nation —Procedure

A. As used in the Cherokee Nation General Corporation Act, the words
“foreign corporation’”” mean a corporation organized pursuant to the laws of any
jurisdiction other than Cherokee Nation.

B. No foreign corporation shall do any business in Cherokee Nation, through
or by branch offices, agents or representatives located in Cherokee Nation, until
it shall have paid to the Office of the Principal Chief or his authorized
representative of Cherokee Nation the fees prescribed in 18 CNCA
§ 142 and shall have filed with the Office of the Principal Chief or his
authorized representative:

1. A certificate issued by an authorized officer of the jurisdiction of its
incorporation evidencing its corporate existence. If such certificate is in a
foreign language, a translation thereof, under oath of the translator, shall be
attached thereto;

2. A statement executed by an authorized officer of the corporation and
acknowledged in accordance with the provisions of 18 CNCA § 7, setting
forth:

a. the mailing address of the corporation’s principal place of busi- ness,
wherever located;

b. the name and address of its additional registered agent in Chero-
kee Nation, if any, which agent shall be either an individual resident in
Cherokee Nation when appointed or another corporation authorized to
transact business in Cherokee Nation;

c. the aggregate number of its authorized shares itemized by classes,
par value of shares, shares without par value, and series, if any, within
any classes authorized, unless it has no authorized capital;
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d. a statement, as of a date not earlier than six (6) months prior to the
filing date, of the assets and liabilities of the corporation;

e. the business it proposes to do in Cherokee Nation and a statement
that it is authorized to do that business in Cherokee Nation; and
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f. a statement of the maximum amount of capital such corporation
intends and expects to invest in Cherokee Nation at any time during the
current fiscal year. “Invested capital” is defined as the value of the
maximum amount of funds, credits, securities and property of whatev-
er kind existing at any time during the fiscal year in Cherokee Nation
and used or employed by such corporation in its business carried on in
Cherokee Nation.

C. The Office of the Principal Chief or his authorized representative, upon
payment to the Office of the Principal Chief or his authorized representative of
the fees prescribed in 18 CNCA § 142, shall issue a sufficient number of
certificates under the hand and official seal of the Office of the Principal Chief or
his authorized representative, evidencing the filing of the statement required by
the provisions of subsection (B) of this section. The certificate of the Office of the
Principal Chief or his authorized representative shall be prima facie evidence of
the right of the corporation to do business in the Cherokee Nation; provided that
the Office of the Principal Chief or his authorized representative shall not issue
such certificate unless the name of the corporation is such as to distinguish it
upon the records of the Office of the Principal Chief or his authorized
representative in accordance with the provisions of 18 CNCA § 141.

D. A foreign corporation, upon receiving a certificate from the Office of the
Principal Chief or his authorized representative, shall enjoy the same rights and
privileges as, but not greater than, a corporation organized under the laws of
Cherokee Nation for the purposes set forth in the statement filed by the
corporation with the Office of the Principal Chief or his authorized representa-
tive pursuant to which such certificate is issued and, except as otherwise provided
in the Cherokee Nation General Corporation Act, shall be subject to the same
duties, restrictions, penalties and liabilities now or hereafter imposed upon a
corporation organized under the laws of Cherokee Nation with like purpose and
of like character.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations
« 3172, 3175.
Westlaw Topic No. 101.

§ 131. Additional requirements in case of change of name, mailing address,
authorized capital or business purpose, or merger or consolidation

A. Every foreign corporation admitted to do business in Cherokee Nation
which shall change its corporate name, the mailing address of its principal office,
or its authorized capital, or shall enlarge, limit or otherwise change the business
which it proposes to do in Cherokee Nation, within thirty (30) days after the time
the change becomes effective, shall file with the Office of the Principal Chief or
his authorized representative a statement executed by an authorized officer of
the corporation and acknowledged in accordance with the provisions of 18 CNCA
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1. The name of the foreign corporation as it appears on the records of the
Office of the Principal Chief or his authorized representative of Cherokee
Nation;

2. 'The jurisdiction of its incorporation;

3. The date it was authorized to do business in Cherokee Nation;

4. If the name of the foreign corporation has been changed, a statement of
the name relinquished, a statement of the new name and a statement that
the change of name has been effected pursuant to the laws of the jurisdiction
of its incorporation and the date the change was effected;

5. If the mailing address of its principal office has been changed, a
statement of the mailing address relinquished and a statement of the mailing
address assumed;

6. If the authorized capital of the corporation has been changed, a
restatement of the corporate article which states its amended capitaliza-
tion, a statement that the change has been effected pursuant to the laws of
the jurisdiction of its incorporation and the date the change was effected; and
7. If the business it proposes to do in Cherokee Nation is to be enlarged,
limited or otherwise changed, a statement reflecting such change and a
statement that it is authorized to do such business in Cherokee Nation.

B. Whenever a foreign corporation authorized to transact business in Cher-
okee Nation shall be the survivor of a merger permitted by the laws of Cherokee
Nation, state or country in which it is incorporated, within thirty (30) days after
the merger becomes effective, it shall file a certificate, issued by the Office of the
Principal Chief or his authorized representative, attesting to the occurrence of
such event. If the merger has changed the corporate name, mailing address, or
authorized capital of such foreign corporation or has enlarged, limited or
otherwise changed the business it proposes to do in Cherokee Nation, it shall also
comply with the provisions of subsection (A) of this section.

C. Whenever a foreign corporation authorized to transact business in Cher-
okee Nation ceases to exist because of a statutory merger or consolidation with a
foreign corporation not qualified to transact business in Cherokee Nation, it shall
comply with the provisions of 18 CNCA § 135.

D. The Office of the Principal Chief or his authorized representative shall be
paid the fee prescribed in 18 CNCA § 142 for filing and indexing each statement
or certificate required by the provisions of subsection (A) or (B) of this section.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Required filing with the Office of the Principal Chief or his authorized representative following a
merger or consolidation, or a change of corporate name, see 18 CNCA § 144.
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Library References

Corporations and Business Organizations C.J.S. Corporations §§ 1, 490, 498 to 499, 977
« 3182, 3185, 3186. to 981, 985, 991.
Westlaw Topic No. 101.

§ 132. Exceptions to requirements

A. No foreign corporation shall be required to comply with the provisions of
18 CNCA § 130 and 18 CNCA § 131, if:

1. itis the mail order or a similar business, merely receiving orders by mail
or otherwise in pursuance of letters, circulars, catalogs, or other forms of
advertising, or solicitation, accepting the orders outside Cherokee Nation,
and filing them with goods shipped into Cherokee Nation; or

2. it employs salesmen, either resident or traveling, to solicit orders in
Cherokee Nation, either by display of samples or otherwise, whether or not
maintaining sales offices in Cherokee Nation, all orders being subject to
approval at the offices of the corporation without Cherokee Nation, and all
goods applicable to the orders being shipped in pursuance thereof from
without Cherokee Nation to the vendee or to the seller or his agent for
delivery to the vendee, and if any samples kept within Cherokee Nation are
for display or advertising purposes only, and no sales, repairs, or replace-
ments are made from stock on hand in Cherokee Nation; or

3. it sells, by contract consummated outside Cherokee Nation, and agrees
by the contract, to deliver into Cherokee Nation, machinery, plants or
equipment, the construction, erection or installation of which within Cher-
okee Nation requires the supervision of technical engineers or skilled
employees performing services not generally available, and as a part of the
contract of sale agrees to furnish such services, and such services only, to the
vendee at the time of construction, erection or installation; or

4. 1its business operations within Cherokee Nation are wholly interstate in
character; or

5. it is an insurance company doing business in Cherokee Nation; or

6. it creates, as borrower or lender, or acquires, evidences of debt,
mortgages or liens on real or personal property; or

7. 1t secures or collects debts or enforces any rights in property securing the
same.

B. The provisions of this section shall have no application to the question of
whether any foreign corporation is:

1. subject to service of process and suit in Cherokee Nation pursuant to the
provisions of 18 CNCA § 136 or any other law of Cherokee Nation; or
2. subject to the taxation laws of Cherokee Nation.

History
Source. LA 16-96, eff. July 15, 1996.
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Library References

Corporations and Business Organizations C.J.S. Corporations §§ 1, 490, 498 to 499, 977
« 3182, 3185, 3186. to 981, 985, 991.
Westlaw Topic No. 101.
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§ 133. Change of registered agent upon whom process may be served

A. Any foreign corporation which has qualified to do business in Cherokee
Nation may change its registered agent and substitute therefor another regis-
tered agent by filing a certificate with the Office of the Principal Chief or his
authorized representative, acknowledged in accordance with the provisions of 18
CNCA § 7, setting forth:

1. the name and address of its registered agent designated in Cherokee
Nation upon whom process directed to the corporation may be served; and
2. arevocation of all previous appointments of agent for such purposes.

Such registered agent shall be either an individual residing in Cherokee Nation
when appointed or a corporation authorized to transact business in Cherokee
Nation.

B. Any individual or corporation designated by a foreign corporation as its
registered agent for service of process may resign by filing with the Office of the
Principal Chief or his authorized representative a signed statement that he or it
is unwilling to continue to act as the registered agent of the corporation for service
of process, including in the statement the post office address of the main or
headquarters office of the foreign corporation. Upon the expiration of thirty
(30) days after the filing of the statement with the Office of the Principal Chief or
his authorized representative, the capacity of the individual or corporation, as
registered agent, shall terminate. Upon the filing of the statement, the Office of
the Principal Chief or his authorized representative immediately shall give
written notice to the corporation by mail of the filing of the statement, which
notice shall be addressed to the corporation at the post office address given in the
statement and also, if different, to the corporation at its post office address, if any,
given in the corporation’s certificate filed pursuant to the provisions of 18 CNCA
§ 130.

C. If any agent designated and certified as required by the provisions of 18
CNCA § 130 shall die, remove himself from Cherokee Nation or resign, then the
foreign corporation for which the agent had been so designated and certified,
within ten (10) days after the death, removal or resignation of its agent, shall
substitute, designate and certify to the Office of the Principal Chief or his
authorized representative, the name of another registered agent for the purposes
of the Cherokee Nation General Corporation Act, and all process, orders, rules
and notices may be served on or given to the substituted agent with like effect.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations
« 3213.
Westlaw Topic No. 101.

§ 134. Violations and penalties

A. Any foreign corporation doing business of any kind in Cherokee Nation
without first having complied with any provision of the Cherokee Nation
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General Corporation Act applicable to it, shall be fined not less than Two
Hundred Dollars ($200.00) nor more than Five Hundred Dollars ($500.00) for
each such offense. Any agent of any foreign corporation that shall do any business
in Cherokee Nation for any foreign corporation before the foreign corporation has
complied with any provision of the Cherokee Nation General Corporation Act
applicable to it, shall be fined not less than One Hundred Dollars ($100.00) nor
more than Five Hundred Dollars ($500.00) for each such offense.

B. If any foreign corporation fails to file or cause to be filed a certificate as
provided for in 18 CNCA § 142(A)(11) and (13) or fails to pay to the Office of the
Principal Chief or his authorized representative any additional fees shown to be
due by the certificate provided for in 18 CNCA § 142(A)(13), the corporation:

1. may be ousted from Cherokee Nation by the Office of the Principal Chief
or his authorized representative and its certificate of authority to do business
in Cherokee Nation revoked and canceled. Before such revocation the Office
of the Principal Chief or his authorized representative shall give not less than
thirty (30) days’ notice sent by mail duly addressed to such corporation at its
principal place of business or last address shown on the records of the Office
of the Principal Chief or his authorized representative of the Office of the
Principal Chief or his authorized representative’s intent to revoke the
corporation’s authority to transact business in Cherokee Nation; and

2. after notice required in paragraph 1 above, shall be subject to a penalty
and shall forfeit to Cherokee Nation for each day it fails to comply with the
provisions of this subsection, the sum of Twenty-five Dollars ($25.00) per day
but not more than Five Hundred Dollars ($500.00) for each such offense.

C. All fines and penalties provided for by this section may be recovered in a
suit brought therefor by the Attorney General, in the name of Cherokee Nation,
against the corporation, in any District Court of Cherokee Nation. Fines and
penalties received or collected pursuant to this section by the Clerk of the District
Court as a result result of an action brought in the name of Cherokee Nation by
the Attorney General, shall be paid into an account established by the Office of
the Principal Chief or his authorized representative.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 1004 to 1005, 1008.
« 3224,
Westlaw Topic No. 101.

§ 135. Withdrawal of foreign corporation from Cherokee Nation—Service of
process on Office of the Principal Chief or his authorized
representative

A. Any foreign corporation which shall have qualified to do business in

Cherokee Nation pursuant to the provisions of 18 CNCA § 130, may surrender
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its authority to do business in Cherokee Nation and may withdraw therefrom by

filing with the Office of the Principal Chief or his authorized representative:
1. A certificate signed by its president or a vice-president and attested by
its secretary or an assistant secretary, stating that it surrenders its authority
to transact business in Cherokee Nation and withdraws therefrom; and
stating the address to which the Office of the Principal Chief or his
authorized representative may mail any process against the corporation that
may be served upon the Office of the Principal Chief or his authorized
representative; or
2. A copy of a certificate of dissolution issued by the Office of the Principal
Chief or his authorized representative, certified to be a true copy under the
official seal of Cherokee Nation, together with a certificate, which shall be
executed in accordance with the provisions of paragraph 1 of this subsection,
stating the address to which the Office of the Principal Chief or his
authorized representative may mail any process against the corporation that
may be served upon the Office of the Principal Chief or his authorized
representative; or
3. A copy of an order or decree of dissolution made by any court of competent
jurisdiction of Cherokee Nation or other jurisdiction of its incorporation,
certified to be a true copy under the hand of the Clerk of the Court or other
official body, and the official seal of the Court or official body or Clerk
thereof, together with a certificate executed in accordance with the provisions
of paragraph 1 of this subsection, stating the address to which the Office of
the Principal Chief or his authorized representative may mail any process
against the corporation that may be served upon the Office of the Principal
Chief or his authorized representative.

B. The Office of the Principal Chief or his authorized representative, upon
payment to the Office of the Principal Chief or his authorized representative of
the fees prescribed in 18 CNCA § 142, shall issue a sufficient number of
certificates, under the hand and official seal of the Office of the Principal Chief or
his authorized representative, evidencing the surrender of the authority of the
corporation to do business in Cherokee Nation and its withdrawal there- from.
One of the certificates shall be delivered to the agent of the corporation
designated as such immediately prior to the withdrawal.

C. Upon the issuance of the certificates by the Office of the Principal Chief or
his authorized representative, the appointment of the registered agent of the
corporation in Cherokee Nation, upon whom process against the corporation may
be served, shall be revoked, and service on the corporation may be made by
serving the Office of the Principal Chief or his authorized representative as its
agent as provided in Federal Rules of Civil Procedure, Rule 4, 28 U.S.C. and in
12 CNCA.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations 3223.
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C.J.S. Corporations § 1004.
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§ 136. Service of process on nonqualifying foreign corporations

A. If any foreign corporation shall transact business in Cherokee Nation
without having qualified to do business in accordance with the provisions of 18
CNCA § 130, service on the corporation may be made by serving the Office of the
Principal Chief or his authorized representative as its agent as provided in
Federal Rules of Civil Procedure, Rule 4, 28 U.S.C. and in 12 CNCA.

B. The provision of 18 CNCA § 132 shall not apply in determining whether
any foreign corporation is transacting business in Cherokee Nation within the
meaning of this section; and “the transaction of business”” or ““business trans-
acted in Cherokee Nation”, by any such foreign corporation, whenever those
words are used in this section, shall mean the course or practice of carrying on
any business activities in the Cherokee Nation, including, without limiting the
generality of the foregoing, the solicitation of business or orders in Cherokee
Nation. The provisions of this section shall not apply to any insurance company
doing business in Cherokee Nation.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations
« 3215.

Westlaw Topic No. 101.

§ 137. Actions by and against unqualified foreign corporations

A. A foreign corporation which is required to comply with the provisions of 18
CNCA § 130 and 18 CNCA § 131 and which has done business in Cherokee Nation
without authority shall not maintain any action or special proceeding in Cherokee
Nation unless and until such corporation has been authorized to do business in
Cherokee Nation and has paid to Cherokee Nation all fees, penalties and
franchise taxes for the years or parts thereof during which it did business in
Cherokee Nation without authority. This prohibition shall not apply to any
successor in interest of such foreign corporation.

B. The failure of a foreign corporation to obtain authority to do business in
Cherokee Nation shall not impair the validity of any contract or act of the foreign
corporation or the right of any other party to the contract to maintain any action
or special proceeding thereon, and shall not prevent the foreign corporation from
defending any action or special proceeding in Cherokee Nation.

History
Source. LA 16-96, eff. July 15, 1996.

Library References
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. . s C.J.S. Corporations §§ 985, 992, 994, 996, 998
Corporat dB o : ; 992, 994, 996,
G Pogmy o and business Drsamzations to 1001, 1003, 1005 to 1006, 1009 to 1010,

Westlaw Topic No. 101. 1020.
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§ 138. Foreign corporations doing business without having qualified —In-
junctions

The District Court shall have jurisdiction to enjoin any foreign corporation, or
any agent thereof, from transacting any business in Cherokee Nation if such
corporation has failed to comply with any provision of the Cherokee Nation
General Corporation Act applicable to it or if such corporation has secured a
certificate of the Office of the Principal Chief or his authorized representative
pursuant to the provisions of 18 CNCA § 130 or on the basis of false or misleading
representations. The Attorney General, upon his own motion or upon the relation
of proper parties, shall proceed by filing a petition in the District Court of
Cherokee Nation.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 982, 984, 991.
« 3176.
Westlaw Topic No. 101.

ARTICLE 16
MISCELLANEOUS PROVISIONS

Section

139.  Reservation of corporate name

140. Trade names

141.  Prohibition on use of name or indistinguishable names—Exceptions

142.  Filing and other service fees

142.1. Fees for telephone assistance

143. Duplication of Cherokee Nation General Corporation Act by the Office of the
Principal Chief or his authorized representative—Distribution

144. Required filing with the Office of the Principal Chief or his authorized represen-
tative following a merger or consolidation, or a change of corporate name

145.  Inspection and auditing of books, records, and reports

146. Forms

§ 139. Reservation of corporate name

A. The exclusive right to the use of a corporate name, in good faith, may be

reserved by:
1. Any person intending to form a corporation under this title; or
2. Any corporation organized under the laws of Cherokee Nation intend-
ing to change its name; or
3. Any foreign corporation intending to qualify to transact business in
Cherokee Nation under this title; or
4. Any foreign corporation qualified to transact business in Cherokee
Nation intending to change its name; or
5. Any person intending to organize a foreign corporation and intending to

have such corporation qualified to transact business in Cherokee Nation
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6. Any corporation whose charter has expired or has been forfeited
intending to renew or revive the corporation under this title.

B. Such reservation shall be made by filing in the Office of the Principal Chief
or his authorized representative an application to reserve a specified corporate
name. If the Office of the Principal Chief or his authorized represen- tative finds
that such name is available for corporate use, he shall reserve the same for the
exclusive use of such applicant for a period of sixty (60) days.

C. The right to the exclusive use of a specified corporate name so reserved
may be transferred to any other person by filing in the Office of the Principal
Chief or his authorized representative a notice of such transfer, executed by the
person for whom such name was reserved and specifying the name and address
of the transferee.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 132 to 142.
¢ 1241.
Westlaw Topic No. 101.

§ 140. Trade names

A. A corporation or other business entity doing business in Cherokee Nation
under any name other than its legal name shall file a report with the Office of the
Principal Chief or his authorized representative setting forth the trade name
under which the business is carried on, a brief description of the kind of business
transacted under the name, the address wherein the business is to be carried on,
the legal name and the name and address of its registered agent in Cherokee
Nation. The report shall be executed, acknowledged, and filed in accordance with
18 CNCA § 7. The trade name adopted shall be such as to be distinguishable upon
the records in the Office of the Principal Chief or his authorized representative
from:

1. Names of other business entitles organized under the laws of Cherokee
Nation then existing or which existed at any time during the preceding three
(3) years; or

2. Names of foreign business entities qualified to do business in Cherokee
Nation then existing or which existed at any time during the preceding three
(3) years; or

3. Trade names or fictitious names filed with the Office of the Principal
Chief or his authorized representative; or

4. Names reserved with the Office of the Principal Chief or his authorized
representative.

B. Asused in this section, “business entity’”” means a corporation, a busi- ness
trust, a common law trust, a limited liability company, or any unincorpo- rated
business, including any form of partnership.
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History
Source. LA 16-96, eff. July 15, 1996.
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Library References

Corporations and Business Organizations
« 2536.
Westlaw Topic No. 101.

§ 141. Prohibition on use of name or indistinguishable names —Exceptions
The Office of the Principal Chief or his authorized representative shall not
accept for reservation or filing a statement or certificate containing a name
which is the same as or indistinguishable from the name of any business entity,
as defined in 18 CNCA § 15, trade name, fictitious name, or reserved name filed
with the Office of the Principal Chief or his authorized representative unless one
of the following is filed with the Office of the Principal Chief or his authorized
representative:
1. The written consent of the business entity or holder of the trade name,
fictitious name, or reserved name to use the same or indistinguishable name
with the addition of one or more words to make that name distin- guishable
upon the records of the Office of the Principal Chief or his authorized
representative, except that the addition of words to make the name
distinguishable shall not be required where the written consent states that
the consenting entity is about to change its name, cease to do business,
withdraw from Cherokee Nation, or be wound up;
2. A certified copy of a final decree of a court of competent jurisdiction of
Cherokee Nation establishing the prior right of the business entity or holder
of a reserved name, trade name, or fictitious name to the use of the name in
Cherokee Nation;
3. In the case of any foreign business entity having a name prohibited by
this section which intends to qualify to transact business within Cherokee
Nation, a resolution adopting a fictitious name not prohibited by this section,
which shall be used to the exclusion of its true name when transacting
business within Cherokee Nation.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Foreign corporations; definition; qualification to do business in Cherokee Nation; procedure, see 18

CNCA § 130.
Library References
Corporations and Business Organizations C.J.S. Corporations §§ 132 to 142.
« 1241.

Westlaw Topic No. 101.

§ 142. Filing and other service fees

A. The Office of the Principal Chief or his authorized representative, for
services performed in the Office of the Principal Chief or his authorized
representative and for expense of mailing, shall charge and collect the follow- ing
fees:

1. For any report, document, or other paper required to be filed in the Office

of the Principal Chief or his authorized representative, a fee of Twenty-five
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Dollars ($25.00);
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2. For reservation of corporate name, a fee of Ten Dollars ($10.00);

3. For issuing extra copies of any certificate not requiring any extra filing
of papers or documents of any kind, a fee of Ten Dollars ($10.00);

4. For issuing any other certificate, a fee of Ten Dollars ($10.00);

5. For receiving a filing or indexing the annual certificate of a foreign
corporation doing business in Cherokee Nation, or both when filed togeth- er,
a fee of Ten Dollars ($10.00);

6. For preclearance of any document for filing, a fee of Fifty Dollars
($50.00);

7. For each service of process made upon and accepted by the Office of the
Principal Chief or his authorized representative, a fee of Twenty-five Dollars
($25.00);

8. For preparing and providing a written report of a record search, a fee of
Five Dollars ($5.00);

9. For filing and issuing certificates of incorporation, the fee shall be one-
tenth of one percent (1/10 of 1%) of the authorized capital stock of such
corporation; provided, that the minimum fee for any such service shall be
Fifty Dollars ($50.00); provided further, that not for profit corporations shall
only be required to pay a fee of Twenty-five Dollars ($25.00);

10. For filing and issuing amended certificates of incorporation or certifi-
cates of consolidation, if the resulting corporation is a domestic corpora- tion,
merger, if the surviving corporation is a domestic corporation, restate- ment,
reorganization, revival, extension or dissolution, the fee shall be Fifty Dollars
($50.00). If an amendment shall provide for an increase in author- ized
capital in excess of Fifty Thousand Dollars ($50,000.00), the filing fee shall
be an amount equal to one-tenth of one percent (1/10 of 1%) of such increase;
11. For issuing a certificate to a foreign corporation to do business in
Cherokee Nation, and filing a certificate and statement of such corporation
required pursuant to the provisions of 18 CNCA § 130, the fee shall be one-
tenth of one percent (1/10 of 1%) of the maximum amount of capital invested
by such corporation in Cherokee Nation at any time during the fiscal year
such certificate is issued to any such foreign corporation; provided, that the
minimum fee for any such service shall be Three Hundred Dollars ($300.00);
provided further, that no such corporation shall be required to pay a fee on
an amount in excess of its authorized capital;

12. For amended certificate of qualification of a foreign corporation, or
certificate of consolidation, if the resulting corporation is a foreign corpo-
ration, merger, if the surviving corporation is a foreign corporation, or
withdrawal to a foreign corporation doing business in Cherokee Nation, afee
of Two Hundred Dollars ($200.00); provided, however, for a certificate solely
reflecting a change of mailing address, a fee of Ten Dollars ($10.00);

13. Every foreign corporation on the anniversary of its qualification in
Cherokee Nation each year, shall cause to be filed with the Office of the
Principal Chief or his authorized representative a certificate of its presi-
dent, vice-president or other managing officers, in which shall be stated and
shown the maximum amount of capital the corporation had invested in
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Cherokee Nation at any time subsequent to the issuance to it of a certificate
to do business in Cherokee Nation and the amount of capital previously paid
upon. If the amount of capital so invested as shown by said certificate exceeds
the amount formerly paid upon, the corporation, at the time of filing said
certificate, shall pay to the Office of the Principal Chief or his authorized
representative an additional fee equal to one-tenth of one percent (1/10 of 1%)
of the amount of such excess capital so invested by the corporation in
Cherokee Nation; provided, that no such corporation shall be required to
pay a filing fee on an amount in excess of its authorized capital, or to file the
certificate provided for in this paragraph after it shall have paid a filing fee
on its total authorized capitalization;

14. For acting as the registered agent, a fee of One Hundred Dollars
($100.00) payable on the first day of July each year, and if not paid before the
next ensuing September 1st, the Cherokee Nation Tax Commission shall
suspend and forfeit the charter of the delinquent corporation pursuant to the
procedures prescribed in 68 CNCA § 1212. The Cherokee Nation Tax
Commission shall collect and audit the registered agent fee authorized
pursuant to this paragraph in conjunction with the collection and audit of
franchise taxes as provided for in 68 CNCA §§ 1201 through 1214. All monies
received by the Office of the Principal Chief or his authorized representative
pursuant to the provisions of this paragraph shall be paid to an account
established by the Office of the Principal Chief or his authorized
representative; and

15. For any response by means of telecommunications to inquiries re-
garding information required to be maintained by the Office of the Princi- pal
Chief or his authorized representative, a fee of Five Dollars ($5.00), unless
otherwise provided. Fees collected pursuant to this paragraph shall be
deposited in an account established by the Office of the Principal Chief or his
authorized representative.

B. Except as otherwise provided by law, fees paid to the Office of the Principal
Chief or his authorized representative in accordance with the provi- sions of the
Cherokee Nation General Corporation Act shall be properly accounted for and
shall be deposited in an account established by the Office of the Principal Chief
or his authorized representative.

C. For any certificate supplied by the Court Clerk, such Clerk shall receive a
fee of One Dollar ($1.00). Such fees shall be properly accounted for and shall be
paid into an account established by the Office of the Principal Chief or his
authorized representative.

D. In any court proceeding pursuant to the provisions of the Cherokee Nation
General Corporation Act requiring the filing of any decree, order, report or other
document the Office of the Principal Chief or his authorized represen- tative, in
addition to the usual court costs and the costs for filing in the office of the Clerk
of the Court, fees equal to the amounts provided for in this section for such
required filing shall be collected as costs in such proceedings and such amount
shall be forwarded to the Office of the Principal Chief or his authorized
representative.

E. The provisions contained in this section relating to the payment of
incorporation fees by foreign corporations are not intended and shall not be
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construed to relieve such corporations, where applicable, of the payment of the
annual corporate franchise tax to the Cherokee Nation Tax Commission.

F. For the purposes of computing the fees to be collected by the Office of the
Principal Chief or his authorized representative pursuant to the provisions of this
section, each share without par value shall be treated the same as a share with a
par value of Fifty Dollars ($50.00), and the fees thereon shall be collected
accordingly.

G. Payments for any required fees except as otherwise provided by law may
be made as follows:

1. By the applicant’s personal or company check, cash, or money order;

2. By a nationally-recognized credit card issued to the applicant. The Office
of the Principal Chief or his authorized representative may add an amount
equal to the amount of the service charge incurred, not to exceed four percent
(4%) of the amount of such payment as a service charge for the acceptance
of such credit card. For purposes of this paragraph, “nationally-recognized
credit card” means any instrument or device, whether known as a credit card,
credit plate, charge plate, or by any other name, issued with or without fee
by an issuer for the use of the cardholder in obtaining goods, services, or
anything else of value on credit. The Office of the Principal Chief or his
authorized representative shall determine which nationally recognized credit
cards will be in the same manner as other fees collected by the clerk for the
filing and recording of mortgages accepted; provided, however, the Office of
the Principal Chief or his authorized representative must ensure that no loss
of Cherokee Nation revenue will occur by the use of such card.

History
Source. LA 16-96, eff. July 15, 1996.

§ 142.1. Fees for telephone assistance

The Office of the Principal Chief or his authorized representative is author-
ized to charge fees as provided by law for a telephone assistance service to provide
information concerning records retained by the Office of the Principal Chief or his
authorized representative.

History
Source. LA 16-96, eff. July 15, 1996.

Cross References

Exceptions to requirements, see 18 CNCA § 132.

Merger of parent corporation and subsidiary or subsidiaries, see 18 CNCA § 83.

Merger or consolidation of domestic and foreign nonstock, not for profit corporation; service of
process upon surviving or resulting corporation, see 18 CNCA § 85.

Merger or consolidation of domestic corporation and limited partnership, see 18 CNCA § 90.2.
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Share acquisitions, see 18 CNCA § 90.1.
Withdrawal of foreign corporation from Cherokee Nation; service of process on Office of the
Principal Chief or his authorized representative, see 18 CNCA § 135.
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§ 143. Duplication of Cherokee Nation General Corporation Act by the Office
of the Principal Chief or his authorized representative — Distribution

The Office of the Principal Chief or his authorized representative may have
printed, from time to time as he deems necessary, pamphlet copies of the
Cherokee Nation General Corporation Act for distribution to persons and
corporations desiring the same for a sum not exceeding the cost of printing. The
money received from the sale of the copies shall be disposed of as are other fees
of the Office of the Principal Chief or his authorized representative. Nothing in
this section shall be construed to prevent the free distribution of single pamphlet
copies of the Cherokee Nation General Corporation Act by the Office of the
Principal Chief or his authorized representative.

History
Source. LA 16-96, eff. July 15, 1996.

§ 144. Required filing with the Office of the Principal Chief or his author- ized
representative following a merger or consolidation, or a change of
corporate name

A. A certified copy of the following documents, as applicable, shall be filed
with the Office of the Principal Chief or his authorized representative the
surviving or resulting corporation to a merger or consolidation, or a corpora- tion
whose name was changed, has a recorded interest in real property:

1. acertificate or agreement of merger or consolidation filed with the Office
of the Principal Chief or his authorized representative in accordance with the
provisions of 18 CNCA § 81, 18 CNCA § 82, 18 CNCA § 84, 18 CNCA § 85, 18
CNCA § 86 or 18 CNCA § 87;

2. acertificate of ownership and merger filed with the Office of the Principal
Chief or his authorized representative as provided in 18 CNCA

§ 83;

3. an amendment to the certificate of incorporation effecting a change of
name pursuant to 18 CNCA § 76, 18 CNCA § 77 or 18 CNCA § 131.

B. The provisions of this section shall have prospective application only.

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 885 to 907.
« 2650.

Westlaw Topic No. 101.

§ 145. Inspection and auditing of books, records, and reports

A. The accounts, books, and papers of corporations which the majority of the
shares are owned by Cherokee Nation shall be opened to inspection by the
Principal Chief or his authorized representative during regular business hours.
The account and records of such corporations shall be audited at the close of each
fiscal year, and copies of the audit shall be furnished to the Principal Chief, the
Council, and to such other persons as the Principal Chief directs.

595



18 CNCA § 145 CORPORATIONS

History
Source. LA 16-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 150 to 153.
« 1265.

Westlaw Topic No. 101.

§ 146. Forms

Recommended forms for the documents required to be filed with the Office of
the Principal Chief or his authorized representative to comply with this title may
be obtained from the Office of the Principal Chief or his authorized
representative.

History
Source. LA 16-96, eff. July 15, 1996.
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CHAPTER 2
CHEROKEE NATION LIMITED LIABILITY COMPANY ACT

ARTICLE 1. GENERAL PROVISIONS

Section

201. Short title

202. Scope of act

203. Rights, liabilities and duties under prior statutes

204. Reserved power of Cherokee Nation to amend or repeal; Cherokee Nation Limited
Liability Company Act part of limited liability company’s certificate of limited
liability

205. Definitions

206. Name of limited liability company

207. Reservation of limited liability company name

208. Designated office and agent for service of process

209. Change of designated office or agent for service of process

210. Resignation of agent for service of process

211. Nature of business and powers

ARTICLE 2. ORGANIZATION

212. Limited liability company as legal entity

213. Articles of organization—Filing

214. Articles of organization—Content

215. Articles of organization—Amendment

216. Articles of organization—Execution

217. Delivery of articles of organization and other documents to the Office of the
Principal Chief

218. Correcting filed record

219. Certificate of existence or authorization

220. Annual certification for the Office of the Principal Chief

ARTICLE 3. RELATIONS OF MANAGERS TO PERSONS
DEALING WITH LIMITED LIABILITY COMPANY

221. Manager as agent of limited liability company
222. Limited liability company liable for member’s or manager’s actionable conduct
223. Member or manager—Limitation or elimination of liability—Indemnification

ARTICLE 4. RELATIONS OF MEMBERS TO EACH OTHER
AND TO LIMITED LIABILITY COMPANY

224. Form of contribution of member

225. Member’s liability for contributions

226. Management of limited liability company
227. Managers—Majority vote required

228. Allocation of profits and losses—Distributions
229. Allocation of profits and losses—Distributions
230. Liability for unlawful distributions

231. Member’s right to information

232. Members—Voting rights

233. Managers—Duties—Good faith—Liability
234. Liability solely as manager or member

ARTICLE 5. ASSIGNEES AND CREDITORS OF MEMBER

235. Membership interest

236. Assignment of membership interest

237. Rights of assignees

238. Rights of creditors

239. Distributions to members before withdrawal and dissolution
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Section
240. Form of distribution—Asset in kind
241. Status of member and distribution

ARTICLE 6. MEMBER'’S DISSOCIATION
242. Member’s power to dissociate—Wrongful dissociation
ARTICLE 7. WINDING UP LIMITED LIABILITY COMPANY’S BUSINESS
243. Events causing dissolution and winding up of limited liability company’s business
244. Winding up limited liability company
245. Right to wind up limited liability company’s business
246. Member’s or manager’s power and liability as agent after dissolution

247. Article of dissolution
248. Article of dissolution

ARTICLE 8. CONVERSIONS AND MERGERS

249. Merger or consolidation
250. Conversion of certain entities to a limited liability company
251. Approval of conversion of a limited liability company
ARTICLE 9. FOREIGN LIMITED LIABILITY COMPANIES

252. Law governing foreign limited liability companies
253. Application for certificate of authority
254. Activities that do not constitute transacting business in Cherokee Nation
255. Issuance of certificate of authority
256. Name of foreign limited liability company
257. Revocation of certificate of authority
258. Cancellation of authority
259. Effect of failure to obtain certificate of authority
260. Action by the Office of the Principal Chief
ARTICLE 10. DERIVATIVE ACTIONS

261. Right of action
262. Proper plaintiff
263. Pleading

264. Expenses

ARTICLE 11. GOVERNMENT-OWNED LIMITED LIABILITY COMPANIES
265. Limited liability companies formed by Cherokee Nation

266. Sovereign immunity of Cherokee Nation wholly-owned limited liability companies
Oklahoma Statutes
Oklahoma limited liability company act, see 18 O.S. § 2000 et seq.

ARTICLE 1
GENERAL PROVISIONS

§ 201. Short title

This act shall be known and may be cited as the “Cherokee Nation Limited
Liability Company Act”. Section captions are part of the Cherokee Nation Limited
Liability Company Act.

History

Source. LA 15-96, eff. July 15, 1996.
Amended. LA 32-04, eff. July 16, 2004.
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United States Code
Indian country defined, see 18 U.S.C. § 1151.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 1 to 3.
« 3610, 3611.
Westlaw Topic No. 101.

§ 202. Scope of act

A. The provisions of the Cherokee Nation Limited Liability Company Act
shall be applicable to every limited liability company existing as of the effective
date of this act or thereafter formed or qualified to transact business within
Cherokee Nation, and to all securities thereof, except to the extent that:

1. Any such limited liability company is expressly excluded from the
operation of the Cherokee Nation Limited Liability Company Act or por-
tions thereof; or

2. Special provisions concerning any such limited liability company con-
flict with the provisions of the Cherokee Nation Limited Liability Company
Act, in which case such special provisions shall govern.

B. Any conflicts with the provisions of the Cherokee Nation Limited Liabili-
ty Company Act and any tax or unclaimed property laws of Cherokee Nation shall
be governed by the tax or unclaimed property provisions, including those
provisions relating to personal liability of corporate officers and directors.

C. The provisions of the Cherokee Nation Limited Liability Company Act
concerning qualifications of foreign limited liability companies and providing
requirements and duties relating to such limited liability companies shall apply
to insurance companies until such time as an Insurance Commission or similar
agency to govern insurance is formed.

D. The provisions of the Cherokee Nation Limited Liability Company Act
concerning qualifications of foreign limited liability companies and providing
requirements and duties relating to such limited liability companies shall apply
to foreign transportation companies until such time as a Corporation Commis-
sion or similar agency to govern transportation is formed.

History
Source. LA 15-96, eff. July 15, 1996.

United States Code
Indian country defined, see 18 U.S.C. § 1151.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies § 2.
« 3611.
Westlaw Topic No. 101.

§ 203. Rights, liabilities and duties under prior statutes
All rights, privileges and immunities5\é%sted or accrued by and pursuant to any



laws enacted prior to the adoption or subsequent amendment of the Cherokee
Nation Limited Liability Company Act, all suits pending, all rights of
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action conferred, and all duties, restrictions, liabilities and penalties imposed or
required by and pursuant to laws enacted prior to the adoption or amendment of
the Cherokee Nation Limited Liability Company Act, shall not be impaired,
diminished or affected.

History
Source. LA 32-04, eff. July 16, 2004.
Library References
Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 1 to 3,
« 3610 to 3612. 61 to 62.

Westlaw Topic No. 101.

§ 204. Reserved power of Cherokee Nation to amend or repeal; Cherokee
Nation Limited Liability Company Act part of limited liability
company’s certificate of limited liability

The Cherokee Nation Limited Liability Company Act may be amended or
repealed at the pleasure of the Council of Cherokee Nation, but any amendment
or repeal shall not take away or impair any remedy available pursuant to the
provisions of the Cherokee Nation Limited Liability Company Act against any
limited liability company or its members for any liability which shall have been
previously incurred. The Cherokee Nation Limited Liability Company Act and
any amendment thereto shall be a part of the charter or certificate of limited
Liability of every limited liability company except so far as the same are
inapplicable and inappropriate to the objects of the limited liability company. The
provisions of this section shall not affect or impair as to any limited liability
company any rights protected or guaranteed by the Constitution of Cherokee
Nation or of the United States.

History
Source. LA 32-04, eff. July 16, 2004.

United States Code
Indian country defined, see 18 U.S.C. § 1151.

Library References
Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 2, 18 to
« 3611, 3621. 22.

Westlaw Topic No. 101.

§ 205. Definitions

As used in this chapter unless the context otherwise requires:

1. “Act” means the Cherokee Nation Limited Liability Company Act.

2. "Articles of organization’”” means documents filed under 18 CNCA
§ 213 for the purpose of forming a limited liability company.

3. “Business’” means any trade, occupation, profession or other activity
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regardless of whether engaged in for gain, profit or livelihood.

4. “Debtor in bankruptcy”” means a person who is the subject of an order
for relief under Title 11 of the United State Code or a comparable order
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under a successor statute of general application or a comparable order under
federal, state, or foreign law governing insolvency.

5. “Distribution” means a transfer of money, property, or other benefit
from a limited liability company to a member in the member’s capacity as a
member or to a transferee of the member’s membership interest.

6. “Entity” means a person other than an individual.

7. “Foreign limited liability company” means an unincorporated entity
organized under laws other than the laws of Cherokee Nation which afford
limited liability to its owners comparable to the liability under 18 CNCA
§ 223 and is not required to obtain a certificate of authority to transact
business under any law of Cherokee Nation other than this chapter.

8. ““Government-owned limited liability company”” means an entity whol-
ly-owned by Cherokee Nation or any agency or subdivision thereof.

9. “Limited liability company”” means an entity that is an unincorporated
association or proprietorship having one or more members that is orga- nized
and existing under this act.

10. ““Manager” or “managers’’ means a person or person designated by the
members of a limited liability company to manage the limited liability
company as provided in the articles of organization or an operating
agreement.

11. “Member” means a person with an ownership interest in a limited
liability company, with the rights and obligations specified under this act.
12. “Membership interest” means a member’s rights in the limited liabili-
ty company, collectively, including the member’s share of the profits and
losses of the limited liability company, the right to receive distributions of
the limited liability company’s assets, and any right to vote or participate in
management.

13. “Operating agreement”” means any agreement of the members as to the
affairs of a limited liability company and the conduct of its business.

14. “Person’” means an individual, a corporation, an estate, a trust, a
general partnership, a limited partnership, a limited liability company, an
association, or any other legal, commercial or government entity.

15. “Principal office”” means the office, whether or not in Cherokee Nation,
where the principal executive office of a domestic or foreign limited liability
company is located.

16. “Record” means information that is inscribed on a tangible medium or
that is stored in an electronic or other medium and is retrievable in
perceivable form.

17. “Sign” means to identify a record by means of a signature, mark, or
other symbol, with intent to authenticate it.

18. “State’” means a state, territory, or possession of the United States, a
federally-recognized Indian tribe, the District of Columbia or the Common-
wealth of Puerto Rico; or any territory or insular possession subject to the
jurisdiction of the United States.

19. “Transfer” includes an assignment, conveyance, deed, bill of sale, lease,
mortgage, security interest, encumbrance, and gift.
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History

Source. LA 32-04, eff. July 16, 2004.

§ 206. Name of limited liability company

The name of each limited liability company as set forth in its articles of
organization:

1.

shall contain either the words “limited liability company” or “limited

company” or the abbreviations “LLC”, “LC”, “L.L.C.”, or “L.C.” The word
“limited” may be abbreviated as “LTD.” and the word “Company” may be
abbreviated as “CO.”; and

2.

3.

may not be the same as or indistinguishable from:

a. names upon the records in the Office of the Principal Chief of then
existing limited liability companies whether organized pursuant to the
laws of Cherokee Nation or authorized as foreign limited liability
companies, or

b. names upon the records in the Office of the Principal Chief of
corporations organized under the laws of Cherokee Nation or of foreign
corporations registered in accordance with the laws of Chero- kee Nation
then existing or which existed at any time during the preceding three (3)
years, or

c. names upon the records in the Office of the Principal Chief of limited
partnerships formed under the laws of Cherokee Nation or of foreign
limited partnerships registered in accordance with the laws of Cherokee
Nation, or

d. trade names, fictitious names, or other names reserved with the
Office of the Principal Chief.

The provisions of subdivision 2 of this section shall not apply if one of the

following is filed with the Office of the Principal Chief:

a. the written consent of the other limited liability company, corpora-
tion, limited partnership, or holder of the trade name, fictitious name or
other reserved name to use the same or indistinguishable name with the
addition of one or more words, numerals, numbers or letters to make
that name distinguishable upon the records of the Office of the Principal
Chief, except that the addition of words, numerals, numbers or letters to
make the name distinguishable shall not be required where such written
consent states that the consenting entity is about to change its name,
cease to do business, withdraw from Cherokee Nation or be wound up,
or

b. a certified copy of a final decree of a court of competent jurisdic- tion
establishing the prior right of such limited liability company or holder of
a limited liability company name to the use of such name in Cherokee
Nation.

4. A limited liability company may use the name, including a fictitious
name, of another domestic or foreign company which is used in Cherokee
Nation if the other company is organized or authorized to transact business
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in Cherokee Nation and the company proposing to use the name has:

a. merged with the other company;
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b. been formed by reorganization with the other company; or
c. acquired substantially all of the assets, including the name, of the
other company.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations
« 3624.
Westlaw Topic No. 101.

§ 207. Reservation of limited liability company name

A. A person may reserve the exclusive use of the name of a limited liability
company, including a fictitious name for a foreign company whose name is not
available, by delivering an application to the Office of the Principal Chief for
filing. The application must set forth the name and address of the applicant and
the name proposed to be reserved. If the Office of the Principal Chief or his
authorized representative finds that the name applied for is available, it must be
reserved for the applicant’s exclusive use for a period of sixty (60) days.

B. The owner of a name reserved for a limited liability company may transfer
the reservation to another person by delivering to the Office of the Principal Chief
a signed notice of the transfer, executed by the applicant for whom the name was
reserved and specifying the name and address of the transferee.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations
« 3624.
Westlaw Topic No. 101.

§ 208. Designated office and agent for service of process

A. A limited liability company and a foreign limited liability company
authorized to do business in Cherokee Nation shall designate and continuously
maintain in Cherokee Nation:

1. a principal office, which need not be a place of its business; and

2. a resident agent for service of process on the limited liability company
that is an individual resident of Cherokee Nation, or a domestic or qualified
foreign corporation limited liability company, or limited partnership.

B. An agent must be an individual resident of Cherokee Nation, a domestic
corporation,another limited liability company, or a foreign corporation or foreign
company authorized to do business in Cherokee Nation.

C. For purposes of this section, ““in Cherokee Nation”” and “of Cherokee
Nation”” means the historic reservation boundaries defined in the 1838 fee patent
signed by President Martin Van Buren, or any other lands which are, or become,
subject to tribal jurisdiction.
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History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations
« 3625.
Westlaw Topic No. 101.

§ 209. Change of designated office or agent for service of process

A. A limited liability company may change its designated principal office or
resident agent for service of process by delivering to the Office of the Principal
Chief for filing a statement of change which sets forth:

1. the name of the company;

2. the street address of its current designated office;

3. if the current designated principal office is to be changed, the street
address of the designated office;

4. the name and address of its current resident agent for service of
process; and

5. 1if the current resident agent for service of process or street address of
that resident agent is to be changed, the new address or the name and street
address of the new agent for service of process.

B. Unless otherwise provided in the statement, the change of address of the

principal office or resident agent is effective when the Office of the Principal Chief
files the statement.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations
« 3625.
Westlaw Topic No. 101.

§ 210. Resignation of agent for service of process

A. A resident agent for service of process of a limited liability company may
resign by delivering to the Office of the Principal Chief for filing a record of the
statement of resignation.

B. After filing a statement of resignation, the Office of the Principal Chief or
an authorized representative shall mail a copy to the designated office and
another copy to the limited liability company at its principal office.

C. Unless a later time is specified in the resignation, it is effective thirty (30)
days after it is filed.

History
Source. LA 32-04, eff. July 16, 2004.
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Indian country defined, see 18 U.S.C. § 1151.
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Library References

Corporations and Business Organizations
« 3625.
Westlaw Topic No. 101.

§ 211. Nature of business and powers

A. A limited liability company may be organized under this chapter and may
conduct business in any state for any lawful purpose, subject to any law of
Cherokee Nation governing or regulating business.

B. A limited liability company organized under this chapter has a consensu-
al civil relationship to Cherokee Nation and is subject to the jurisdiction of
Cherokee Nation courts.

C. Unless its articles of organization provide otherwise, a limited liability
company has the same powers as an individual to do all things necessary or
convenient to carry on its business or affairs, including the power to:

1. sue and be sued, and defend in its name, except as provided in Article 11
with respect to government-owned limited liability companies;
2. purchase, receive, lease, or otherwise acquire, and own, hold, improve,
use, and otherwise deal with real or personal property, or any legal or
equitable interest in property, wherever located;
3. sell, convey, mortgage, grant a security interest in, lease, exchange, and
otherwise encumber or dispose of all or any part of its property;
4. purchase, receive, subscribe for, or otherwise acquire, own, hold, vote,
use, sell, mortgage, lend, grant a security interest in, or otherwise dispose of
and deal in and with, shares or other interests in or obligations of any other
entity;
5. make contracts and guarantees, incur liabilities, borrow money, issue its
notes, bonds, and other obligations, which may be convertible into or include
the option to purchase other securities of the limited liability company, and
secure any of its obligations by a mortgage on or a security interest in any of
its property, franchises, or income;
6. lend money, invest and reinvest its funds, and receive and hold real and
personal property as security for repayment;
7. be a promoter, partner, member, associate, or manager of any partner-
ship, joint venture, trust, or other entity;
8. conduct its business, locate offices, and exercise the powers granted by
this chapter within or without Cherokee Nation;
9. elect managers and appoint officers, employees, and agents of the limited
liability company, define their duties, fix their compensation, and lend them
money and credit;
10. pay pensions and establish pension plans, pension trusts, profit shar-
ing plans, bonus plans, option plans, and benefit or incentive plans for any
or all of its current or former members, managers, officers, employees, and
agents;
11. make donations for the public welfare or for charitable, scientific, or
educational purposes;
12. make payments or donations, or do any other act, not inconsistent with
law, that furthers the business of the limited liability company;
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13. Indemnify and hold harmless any member, agent, or employee from and
against any and all claims and demands whatsoever, except in the case of
action or failure to act by the member, agent, or employee which constitutes
willful misconduct or recklessness, and subject to the standards and
restrictions, if any, set forth in the articles of organization or operating
agreement;

14. Make and alter operating agreements, not inconsistent with its articles
of organization or with the laws of Cherokee Nation, for the administration
and regulation of the affairs of the limited liability company;

15. Cease its activities and dissolve; and

16. Do every other act not inconsistent with law which is appropriate to
promote and attain the purposes set forth in its articles of organization.

History
Source. LA 32-04, eff. July 16, 2004.

Cross References

Corporations and organizations to which chapter applicable, see 68 CNCA § 1201.

Library References
Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 1, 6, 53
« 3620, 3649. to 61, 63 to 64, 66 to 73.
Westlaw Topic No. 101.
ARTICLE 2
ORGANIZATION

§ 212. Limited liability company as legal entity

A limited liability company is a legal entity distinct from its members.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 1, 3.
« 3610.

Westlaw Topic No. 101.

§ 213. Articles of organization —Filing

A. One or more persons may form a limited liability company upon the filing
of executed articles of organization with the Office of the Principal Chief.

B. When the Office of the Principal Chief files the articles of organization, the
proposed organization becomes a limited liability company under the name and
subject to the purposes, conditions, and provisions stated in the articles.

610



C. Filing of the articles by the Office of the Principal Chief is conclusive
evidence of the formation of the limited liability company.
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History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 18 to
« 3621. 22.
Westlaw Topic No. 101.

§ 214. Articles of organization — Content

A. Articles of organization shall set forth:
1. the name of the limited liability company;
2. the term of the existence of the limited liability company which may be
perpetual;
3. the street address of its principal place of business in the Cherokee
Nation; and
4. the name and street address of its resident agent in the Cherokee
Nation.

B. It is not necessary to set out in the articles of organization any of the

powers enumerated in this chapter.

History
Source. LA 32-04, eff. July 16, 2004.

§ 215. Articles of organization — Amendment
A. The articles of organization shall be amended when:
1. There is a change in the name of the limited liability company;
2. 'There is a change in the name or address of a manager;
3. There is a false or erroneous statement in the articles of organization;
4. There is a change in the time as stated in the articles of organization
for the cancellation of the limited liability company; or
5. The members desire to restate the articles of organization in their
entirety or to make a change in any other statement or to add a statement in
the articles of organization in order to accurately represent their agreement.
B. An amendment to the articles of organization of a limited liability
company shall set forth:
1. the name of the limited liability company;
2. the date of filing of the articles of organization; and
3. the amendment to the articles.

History
Source. LA 32-04, eff. July 16, 2004.

Library References
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Corporations and Business Organizations C.J.8. Limited Liability Companies §§ 18 to
« 3621 22.
Westlaw Topic No. 101.
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§ 216. Articles of organization — Execution

A. Articles required by this chapter to be filed with the Office of the Principal
Chief shall be executed in the following manner:
1. Articles of organization must be signed by at least one (1) person who
need not be a member of the limited liability company; and
2. Articles of amendment, merger, or dissolution must be signed by a
manager.

B. Any person may sign any articles by an attorney in fact. Powers of attorney
relating to the signing of articles by an attorney in fact need not be sworn to,
verified or acknowledged, and need not be filed with the Office of the Principal
Chief.

C. The execution of any articles under this chapter constitutes an affirma-
tion under the penalties of perjury that the facts stated therein are true.

D. Any signature on any instrument authorized to be filed with the Office of
the Principal Chief under this act may be a facsimile.

E. A record accepted for filing by the Office of the Principal Chief is effective:
I. at the time of filing on the date it is filed, as evidenced by the Office of
the Principal Chief’s date and time endorsement on the original record; or

2. at the time specified in the record as its effective time on the date it is
filed.

F. A record may specify a delayed effective time and date, and if it does so the
record becomes effective at the time and date specified. If a delayed effective date
but no time is specified, the record is effective at the close of business on that
date. If a delayed effective date is later than the ninetieth (90th) day after the
record is filed, the record is effective on the ninetieth (90th) day.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 18 to
« 3621. 22.
Westlaw Topic No. 101.

§ 217. Delivery of articles of organization and other documents to the Office
of the Principal Chief

A. Two (2) signed copies of the articles of organization or any articles of
amendment or dissolution or of any decree of judicial amendment or dissolu- tion
shall be delivered to the Office of the Principal Chief. A person who executes
articles as an agent or fiduciary need not exhibit evidence of his authority as a
prerequisite to filing. Unless the Office of the Principal Chief finds that any
articles do not conform to law, upon receipt of all filing fees required by law he
shall:

1. Endorse on each copy the word “filed” and the day, month and year of
the filing thereof;
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2. File one copy in his office; and
3. Return the other copy to the person who filed it or his representative.

B. Upon the filing of articles of amendment or a decree of judicial amend-
ment in the Office of the Principal Chief, the articles of organization shall be
amended as set forth therein and upon the effective date of articles of dissolu-
tion or a decree of judicial dissolution, the articles of organization are can- celled.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 18 to
¢ 3621. 29.
Westlaw Topic No. 101.

§ 218. Correcting filed record

A. Alimited liability company or foreign limited liability company may correct
a record filed with the Office of the Principal Chief if the record contains any
typographical error, error of transcription, or other technical error or has been
defectively executed.

B. Articles of correction shall set forth:
1. the title of the document being corrected;
2. that the document being corrected was filed; and
3. the provision in the document as previously filed and as corrected and, if
execution of the document was defective, the manner in which it was
defective.

C. Articles of correction may not make any other change or amendment which
would not have complied in all respects with the requirements of this act at the
time the document being corrected was filed.

D. Articles of correction shall be executed in the same manner in which the
document being corrected was required to be executed.

E. Articles of correction may not:
1. Change the effective date of the document being corrected; or
2. Affect any right or liability accrued or incurred before its filing, except
that any right or liability accrued or incurred by reason of the error or defect
being corrected shall be extinguished by the filing if the person having the
right has not detrimentally relied on the original document.

F. Notwithstanding that any instrument authorized to be filed with the Office
of the Principal Chief pursuant to the provisions of this chapter is, when filed
inaccurately, defectively, or erroneously executed, sealed or acknowl- edged, or
otherwise defective in any respect, the Office of the Principal Chief shall not be
liable to any person for the preclearance for filing, or the filing and indexing of
the instrument by the Office of the Principal Chief.

History
Source. LA 32-04, eff. July 16, 2004.
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Library References

Corporations and Business Organizations
« 3626.
Westlaw Topic No. 101.

§ 219. Certificate of existence or authorization

A. A person may request the Office of the Principal Chief to furnish a
certificate of existence for a limited liability company or a certificate of
authorization for a foreign limited liability company.

B. A certificate of existence for a limited liability company must set forth:

1. the company’s name;

2. that it is duly organized under the laws of Cherokee Nation, the date of
organization;

3. 1if payment is reflected in the records of the Office of the Principal Chief
and if nonpayment affects the existence of the company, that all fees, taxes,
and penalties owed to Cherokee Nation have been paid;

4. whether its most recent annual certification required by 18 CNCA

§ 220 has been filed in the Office of the Principal Chief;

5. that articles of termination have not been filed; and

6. other facts of record in the Office of the Principal Chief which may be
requested by the applicant.

C. A certificate of authorization for a foreign limited liability company must
set forth:
1. the company’s name used in Cherokee Nation;
2. that it is authorized to transact business in Cherokee Nation;
3. 1if payment is reflected in the records of the Office of the Principal Chief
and if nonpayment affects the authorization of the company, that all fees,
taxes, and penalties owed to Cherokee Nation have been paid;
4. whether its most recent annual certification required by 18 CNCA
§ 220 has been filed with the Office of the Principal Chief;
5. that a certificate of cancellation has not been filed; and
6. other facts of record in the Office of the Principal Chief which may be
requested by the applicant.

D. Subject to any qualification stated in the certificate, a certificate of
existence or authorization issued by the Office of the Principal Chief may be relied
upon as conclusive evidence that the domestic or foreign limited liability company
is in existence or is authorized to transact business in Cherokee Nation.

History
Source. LA 32-04, eff. July 16, 2004.

Library References
Corporations and Business Organizations Westlaw Topic No. 101.
¢ 3621, 3665.
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C.J.S. Limited Liability Companies §§ 18 to
22, 81 to 83.
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§ 220. Annual certification for the Office of the Principal Chief

A. A domestic limited liability company, and a foreign limited liability
company authorized to transact business in Cherokee Nation, shall deliver to the
Office of the Principal Chief for filing an annual certification that sets forth:

1. the name of the company and the state or country under whose law it
is organized;

2. the address of its designated office and the name and address of its
agent for service of process in Cherokee Nation;

3. the address of its principal office; and

4. the names and business addresses of any managers.

Notwithstanding the foregoing, no limited liability company in which Cherokee
Nation or any agency, subdivision or other entity thereof is a member shall be
required to file an annual certification under this section.

B. Information in an annual certification must be current as of the date the
annual certification is signed on behalf of the limited liability company.

C. The first annual certification must be delivered to the Office of the
Principal Chief between January 1 and April 1 of the year following the calendar
year in which a limited liability company was organized or a foreign company was
authorized to transact business. Subsequent annual certifications must be
delivered to the Office of the Principal Chief between January 1 and April 1 of
the ensuing calendar years.

D. If an annual certification does not contain the information required in
subsection (A), the Office of the Principal Chief shall promptly notify the
certifying limited liability company or foreign limited liability company and
return the certification to it for correction. If the certification is corrected to
contain the information required in subsection (A) and delivered to the Office of
the Principal Chief within thirty (30) days after the effective date of the notice, it
is timely filed.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 18 to
¢ 3621, 3626. 29,
Westlaw Topic No. 101.

ARTICLE 3

RELATIONS OF MANAGERS TO PERSONS DEALING
WITH LIMITED LIABILITY COMPANY

§ 221. Manager as agent of limited liability company

A. Every manager is an agent of the limited liability company for the purpose
of its business, and the act of every manager, including the execution in the
limited Liability company name of any instrument for apparently carrying on the
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business of the limited liability company of which he is a manager, binds
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the limited liability company, unless the manager so acting lacks the authority
to act for the limited liability company in the particular matter pursuant to the
operating agreement or otherwise, and the person with whom he is dealing has
knowledge of the fact that he has no such authority. The unauthorized acts of the
manager shall bind the limited liability company as to persons acting in good
faith who have no knowledge of the fact that the manager had no such authority.

B. Subject to the provisions of subsection (A) of this section and 18 CNCA
§ 229, instruments and documents providing for the acquisition, mortgage, or
disposition of real or personal property of the limited liability company shall be
valid and binding upon the limited liability company if executed by one (1) or
more of its managers.

History
Source. LA 32-04, eff. July 16, 2004.
Library References
Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 1, 7, 49
¢ 3644 to 3646. to 52.

Westlaw Topic No. 101.

§ 222. Limited liability company liable for member’s or manager’s action-
able conduct

A limited liability company is liable for loss or injury caused to a person, or for
a penalty incurred, as a result of a wrongful act or omission, or other actionable
conduct, of a manager acting in the ordinary course of business of the company
or with authority of the company or a member acting as a manager pursuant to
18 CNCA § 226(C) acting on the company’s behalf in the ordinary course of
business of the company or with authority of the company.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 49 to
« 3646. 52.
Westlaw Topic No. 101.

§ 223. Member or manager — Limitation or elimination of liability —Indem-
nification
A. Subject to subsection (B) of this section, the articles of organization or

operating agreement may:
1. Eliminate or limit the personal liability of a member or manager for
monetary damages for breach of any duty provided for in 18 CNCA § 233;
and
2. Provide for indemnification of a member or manager for judgments,
settlements, penalties, fines or expenses incurred in any proceeding be- cause
he is or was a member or manager.

620



B. No provision permitted under subsection (A) of this section shall limit or
eliminate the liability of a manager for:
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1. Any breach of the manager’s duty of loyalty to the limited liability
company or its members;

2. Acts or omissions not in good faith or which involve intentional
misconduct or a knowing violation of law; or

3. Any transaction from which the manager derived an improper personal
benefit.

C. The articles of organization or operating agreement may define the scope
of any duties owed by the members or managers to the limited liability company,
if not manifestly unreasonable. A definition shall not eliminate the duty of loyalty
or the obligation of good faith and fair dealing.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 49 to
¢ 3646. 52.
Westlaw Topic No. 101.

ARTICLE 4

RELATIONS OF MEMBERS TO EACH OTHER
AND TO LIMITED LIABILITY COMPANY

§ 224. Form of contribution of member

A contribution of a member to a limited liability company may be in cash,
property, services rendered, or a promissory note or other binding obligation to
contribute cash or property or to perform services.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 1, 36,
« 3627. 40 to 48.
Westlaw Topic No. 101.

§ 225. Member’s liability for contributions

A. Except as otherwise provided in the articles of organization or the
operating agreement, a member is obligated to the limited liability company to
perform any written promise to contribute cash or property or to perform services,
even if he is unable to perform because of death, disability, or other reason. If a
member does not make the required contribution of property or services, the
member is obligated, at the option of the limited liability company, to contribute
money equal to the value of that portion of the stated contribution which has not
been made.
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B. 1. The obligation of a member to make a contribution or return money or
other property paid or distributed in violation of this chapter may be compro-
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mised only upon compliance with the operating agreement, or, if the operating
agreement does not so provide, with the unanimous consent of the members.
2. A compromise shall not impair the right of any creditor to enforce the
obligation or to require the obligation to be enforced if:

a. such creditor relied upon the obligation and the absence in the
operating agreement of the limited liability company’s authority to
compromise the obligation, or

b. a duty to the creditor was breached in the making of the compro-
mise.

C. An operating agreement may provide that the capital interest of a member
who fails to make any contribution or other payment that the member is required
to make shall be subject to specified remedies for, or specified consequences of,
the failure. The remedy or consequence may take the form of reducing the
defaulting member’s capital interest in the limited liability compa- ny,
subordinating the defaulting member’s capital interest in the limited liabili- ty
company to that of the nondefaulting members, a forced sale of the capital
interest in the limited liability company, forfeiture of the capital interest in the
limited liability company, the lending by the nondefaulting members of the
amount necessary to meet the commitment, a fixing of the value of the member’s
capital interest in the limited liability company by appraisal or by formula and
redemption and sale of the member’s capital interest in the limited liability
company at that value, or other remedy or consequences.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 1, 36,
« 3627. 40 to 48.
Westlaw Topic No. 101.

§ 226. Management of limited liability company

A. Management of company with managers:
1. Except as otherwise provided in the articles of organization, operating
agreement, or this act, a limited liability company shall be managed by or
under the authority of one or more managers who may but need not be
members.
2. The articles of organization or operating agreement may prescribe
qualifications for managers.
3. The number of managers shall be specified in or fixed in accordance with
the articles of organization or operating agreement.

B. Election and removal of managers:
1. Unless otherwise provided in the articles of organization or operating
agreement:

a. The election of managers shall be by majority vote of the members;
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b. Any or all managers may be removed, with or without cause, by
the written consent of the members.
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C.

c. A manager may resign in accordance with the operating agreement
or, if the operating agreement does not provide for the manager’s
resignation, upon notice to the limited liability company.

Management of company without designated managers:

1. The articles of organization or operating agreement may provide that the
business of the limited liability company shall be managed without
designated managers. So long as such provision continues in effect:

a. The members shall be deemed to be managers for purposes of
applying provisions of the Cherokee Nation Limited Liability Company
Act unless the context clearly requires otherwise;

b. The members shall have and be subject to all duties and liabilities
of managers; and

c. A member signing on behalf of the limited liability company shall
sign as a manager.

2. A member of a member-managed limited liability company may resign
as a member in accordance with the operating agreement or, if the operating
agreement does not provide for or prohibit the members’ resig- nation, upon
notice to the limited liability company. When a member of a member-
managed limited liability company resigns, the member shall cease to have
the rights and duties of a member and shall become an assignee, as set forth
in Article 5 of this act; provided that the profits and losses of the limited
liability company shall continue to be allocated to the member and any
binding commitments for contributions shall continue as if the member had
not resigned. If the resignation violates the operating agreement, in addition
to any remedies otherwise available under applica- ble law, a limited liability
company may recover from the resigning member damages for breach of the
operating agreement and offset the damages against the amount otherwise
distributable to the resigning mem- ber. The member’s resignation shall not
constitute a withdrawal from the limited liability company.

History

Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 49 to

3646. 52.

Westlaw Topic No. 101.

§ 227. Managers — Majority vote required

Except as otherwise provided in the articles of organization or operating
agreement, if the limited liability company has more than one (1) manager, all
decisions of the managers shall be made by majority vote of the managers.

Source. LA 32-04, eff. July 16, 2004.
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Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 49 to
¢ 3646. 52.
Westlaw Topic No. 101.

§ 228. Allocation of profits and losses — Distributions

Except as otherwise provided in the operating agreement:
1. The profits and losses of a limited liability company shall be allocated
among the members in proportion to their respective capital interests.
2. Distributions of the limited liability company shall be made to the
members in proportion to their right to share in the profits of the limited
liability company.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 44 to
« 3629. 48.
Westlaw Topic No. 101.

§ 229. Allocation of profits and losses — Distributions

A. A distribution may not be made if, after giving effect to the distribution:
1. the limited liability company would not be able to pay its debts as they
become due in the ordinary course of business; or
2. the company’s total assets would be less than the sum of its total
liabilities plus, unless the operating agreement permits otherwise, the
amount that would be needed, if the company were to be dissolved at the time
of the distribution, to satisfy the preferential rights upon dissolution of
members whose preferential rights are superior to those receiving the
distribution.

B. A limited liability company may base a determination that a distribution
is not prohibited under subsection (A) on financial statements prepared on the
basis of accounting practices and principles that are reasonable in the circum-
stances or on a fair valuation or other method that is reasonable in the
circumstances.

C. Except as otherwise provided in subsection (E), the effect of a distribu- tion
under subsection (A) is measured as of:
1. the date the distribution is authorized if the payment occurs within one
hundred twenty (120) days after the date of authorization; or
2. the date the payment is made if it occurs more than one hundred twenty
(120) days after the date of authorization.

D. A limited liability company’s indebtedness to a member incurred by reason
of a distribution made in accordance with this section is at parity with the
company’s indebtedness to its general, unsecured creditors, except to the extent
subordinated by agreement. 628



E. If the terms of the indebtedness provide that payment of principal and
interest is to be made only if, and to the extent that, payment of a distribution to
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members could then be made under this section indebtedness of a limited Liability
company, including indebtedness issued as distribution, is not a liabili- ty for
purposes of determinations under subsection (B) of this section. If the
indebtedness is issued as a distribution, each payment of principal or interest on
the indebtedness is treated as a distribution, the effect of which is measured on
the date the payment is made.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 44 to
« 3629. 48.
Westlaw Topic No. 101.

§ 230. Liability for unlawful distributions

If a member has received a distribution in violation of the operating agree-
ment or 18 CNCA § 229, the member shall be liable to the limited liability
company for the amount of the distribution wrongfully made. An action for the
recovery of any wrongful distribution to a member must be brought within three
(3) years from the date of the distribution.

History
Source. LA 32-04, eff. July 16, 2004.

§ 231. Member’s right to information

A. Unless otherwise provided in a written operating agreement, a limited

liability company shall keep at its principal place of business the following:
1. Acurrent and a past list of the full name and last-known mailing address
of each member and manager;
2. Copies of records that would enable a member to determine the relative
voting rights of the members;
3. A copy of the articles of organization, together with any amendments
thereto;
4. Copies of the limited liability company’s federal, state and local income
tax returns and financial statements, if any, for the three (3) most recent
years or, if such returns and statements were not prepared for any reason,
copies of the information and statements provided to, or which should have
been provided to, the members to enable them to prepare their federal, state
and local tax returns for such period;
5. Copies of any effective written operating agreements and all amend-
ments thereto and copies of any written operating agreements no longer in
effect; and
6. Unless provided in writing in an operating agreement, a writing setting
out:

a. the amount of cash and a statement of the agreed value of other
property or services contributed by each member and the times at which
or events upon the happening of which any additional contribu- tions
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agreed to be made by each member are to be made, and
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b. the events upon the happening of which the limited liability com-
pany is to be consolidated and its affairs wound up, and

c. any other information prepared pursuant to a requirement in an
operating agreement.

B. A member, for any purpose reasonably related to the member’s interest,
may:
1. At the member’s own expense, inspect and copy any limited liability
company record upon reasonable request during ordinary business hours;
2. Obtain from time to time upon reasonable demand:

a. true and complete information regarding the state of the business
and financial condition of the limited liability company,

b. promptly after becoming available, a copy of the limited liability
company’s state, local and tribal, if applicable, income tax returns for
each year, and

c. other information regarding the affairs of the limited liability
company as is just and reasonable; and

3. Have a formal accounting of the limited liability company’s affairs
whenever circumstances render it just and reasonable.

C. A manager, for any purpose reasonably related to his position, may inspect
and copy any limited liability company records upon reasonable request during
ordinary business hours.

D. Failure of the limited liability company to keep or maintain any of the
records or information required pursuant to this section shall not be grounds for
imposing liability on any person for the debts and obligations of the limited
liability company.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations
« 3626.
Westlaw Topic No. 101.

§ 232. Members — Voting rights

A. Unless otherwise provided in the articles of organization or operating
agreement, the members of a limited liability company shall vote in proportion to
their respective capital interests. Except as otherwise provided in subsection
(D) of this section or unless the context otherwise requires, references in this act
to a vote or the consent of the members shall mean a vote or consent of the
members holding a majority of the capital interests. The vote or consent may be
evidenced in the minutes of a meeting of the members or by a written consent in
lieu of a meeting.

B. Except as otherwise provided in subsection (D) of this section or in the
articles of organization or operating agreement, a majority vote of the members
shall be required to approve the following matters:

1. The sale, exchange, lease, mortgage, pledge, or other transfer of all or
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substantially all of the assets of the limited liability company;
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2. Merger of the limited liability company with another limited liability
company or other business entity; and
3. An amendment to the articles of organization or operating agreement.

C. The articles of organization or operating agreement may alter the above
voting rights and provide for any other voting rights of members.

D. TUnless otherwise provided in the articles of organization or a written
operating agreement, the unanimous vote or consent of the members shall be
required to approve the following matters:

1. The dissolution of the limited liability company pursuant to 18 CNCA
§ 243(A); or

2. An amendment to the articles of organization or an amendment to a
written operating agreement:

a. which reduces the term of the existence of the limited liability
company,

b. which reduces the required vote of members to approve a dissolu-
tion, merger or sale, exchange, lease, mortgage, pledge, or other transfer
of all or substantially all of the assets of the limited liability company,
c. which permits a member to voluntarily withdraw from the limited
liability company, or

d. which reduces the required vote of members to approve an amend-
ment to the articles of organization or written operating agreement
reducing the vote previously required on the matters described in this
section.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 1, 7, 11
« 3632. to 12, 23 to 39, 49 to 51, 61, 63 to 64, 66 to
Westlaw Topic No. 101. 67, 71 to 73.

§ 233. Managers — Duties — Good faith — Liability

Subject to the provisions of 18 CNCA § 227 and except as otherwise provided
in the operating agreement:

1. A manager shall discharge his duties as a manager in good faith, with
the care an ordinary prudent person in a like position could exercise under
similar circumstances, and in the manner he reasonably believes to be in the
best interests of the limited liability company;

2. In discharging his duties, a manager may rely on information, opin- ions,
reports or statements, including financial statements and other finan- cial
data, if prepared or presented by:

a. one or more employees of the limited liability company whom the
manager reasonably believes to be reliable and competent in the matters
presented,
b. legal counsel, public accountants, or other persons as to matters the
manager reasonably believes are within the person’s professional or
expert competence, or
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c. acommittee of managers of which he is not a member if the
manager reasonably believes the committee merits confidence;

A manager is not acting in good faith if the manager has knowledge
concerning the matter in question that makes reliance otherwise permitted
by this section unwarranted;

3. Unless otherwise provided in the operating agreement, a manager has
the power and authority to delegate to one or more other persons the
manager’s rights and powers to manage and control the business and affairs
of the limited liability company, including to delegate to the agents, officers
and employees of a manager to the limited liability company, and to delegate
by a management agreement or another agreement with, or otherwise to,
other persons. The delegation by a manager shall not cause the manager to
cease to be a manager of the limited liability company;

4. A manager is not liable for any action taken as a manager, or any failure
to take any action, if the manager performed the duties of the office in
compliance with the business judgment rule as applied to directors and
officers of a corporation; and

5. Except as otherwise provided in the articles of organization or operat- ing
agreement, every manager must account to the limited liability compa- ny
and hold as trustee for it any profit or benefit derived by the manager without
the informed consent of the members from any transaction con- nected with
the conduct or winding up of the limited liability company or from any
personal use by the manager of its property.

History

Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 49 to

3646. 52.

Westlaw Topic No. 101.

§ 234. Liability solely as manager or member

A

person who is a member or manager, or both, of a limited liability company

is not liable for the obligations of a limited liability company solely by reason of
being such member or manager or both.

History

Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 49 to

3646. 52.

Westlaw Topic No. 101.
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ARTICLE 5
ASSIGNEES AND CREDITORS OF MEMBER

§ 235. Membership interest

A

membership interest is personal property. A member has no interest in

specific limited liability company property.

History

Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 44 to

3630. 48.

Westlaw Topic No. 101.

§ 236. Assignment of membership interest

A

B.

Unless otherwise provided in an operating agreement:

1. A membership interest is not transferable, except as provided in 18
CNCA § 237; provided, however, that a member may assign a membership
interest in whole or in part as set forth in this section;

2. An assignment of a membership interest does not entitle the assignee to
participate in the management and affairs of the limited liability company or
to become or to exercise any rights or powers of a member;

3. An assignment entitles the assignee to receive any distribution or
distributions to which the assignor was entitled to the extent assigned;

4. Unless the assignee of an interest in a limited liability company be-
comes a member by virtue of that interest, the assignor continues to be a
member and to have the power to exercise any rights of a member, unless the
assignor is removed as a member either in accordance with the operating
agreement or, after having assigned all of the membership interest, by an
affirmative vote of the members who have not assigned their interests. The
removal of an assignor shall not, by itself, cause the assignee to become a
member;

5. Until an assignee of a membership interest becomes a member, the
assignee has no liability as a member solely as a result of the assignment;
and

6. The assignor of a membership interest is not released from liability as a
member solely as a result of the assignment.

The operating agreement may provide that a member’s interest in a

limited liability company may be evidenced by a certificate of membership
interest issued by the limited liability company and also may provide for the
assignment or transfer of any membership interest represented by such a
certificate and may make other provisions with respect to such certificates.

C.

Unless otherwise provided in the operating agreement, the pledge of, or

granting of a security interest, lien, or other encumbrance in or against any or all
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cause the member to cease to be a member or cease to have the power to
exercise any rights or powers of a member.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 44 to
« 3630. 48,
Westlaw Topic No. 101.

§ 237. Rights of assignees

A. An assignee of a membership interest may become a member of a limited
liability company if and to the extent that the operating agreement provides or
the members representing a majority of the capital interests which are not the
subject of the assignment consent in writing.

B. An assignee who has become a member, to the extent assigned, has the
rights and powers, and is subject to the restrictions and liabilities, of a member
under the operating agreement of a limited liability company and this chapter.
However, unless otherwise provided in writing in the operating agreement or
other written agreement, an assignee who becomes a member also is liable for
any obligations of the assignor to make contributions, but the assignee is not
obligated for liabilities of which the assignee had no knowledge unknown to the
transferee at the time the assignee became a member and which could not be
ascertained from a written operating agreement.

C. Whether or not an assignee of a membership interest becomes a member,
the assignor is not released from liability to the limited liability company under
the operating agreement or this chapter, unless otherwise provided in the
operating agreement.

D. Except as otherwise provided in writing in the operating agreement, a
member who assigns the member’s entire interest in the limited liability company
ceases to be a member or to have the power to exercise any rights of a member
when any assignee of the interest becomes a member with respect to the assigned
interest.

E. Subject to subsection (F) of this section, a person acquiring a limited
liability company interest directly from the limited liability company may become
a member in a limited liability company upon compliance with the operating
agreement or, if the operating agreement does not so provide in writing, upon the
written consent of the members.

F. The effective time of admission of a member to a limited liability company
shall be the later of:
1. The date the limited liability company is formed; or
2. The time provided in the operating agreement, or if no such time is
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provided therein, then when the person’s admission is reflected in the records
of the limited liability company.
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History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 44 to
« 3630. 48.
Westlaw Topic No. 101.

§ 238. Rights of creditors

A. On application by a judgment creditor of a member of a limited liability
company or of a member’s assignee, a Court having jurisdiction may charge the
membership interest of the judgment debtor to satisfy the judgment, with
interest. To the extent so charged, the judgment creditor has only the rights of an
assignee of the membership interest.

B. This chapter does not deprive any member of the benefit of any exemp-
tion laws applicable to his membership interest.

C. This section provides the exclusive remedy by which a judgment creditor
may satisfy a judgment out of the judgment debtor’s membership interest.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies § 36.
« 3631.

Westlaw Topic No. 101.

§ 239. Distributions to members before withdrawal and dissolution

Except as otherwise provided in this act, a member is entitled to receive
distributions from a limited liability company before the dissolution and wind-
ing up of the limited liability company to the extent and at the times upon which
the members agree or as provided in the operating agreement.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 44 to
« 3629, 3663. 48.
Westlaw Topic No. 101.

§ 240. Form of distribution — Asset in kind

Except as otherwise provided in the operating agreement:

1. A member, regardless of the nature of the member’s contribution, has no
right to demand and receive any distribution from a limited liability company
in any form other than cash; and
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2. No member may be compelled to accept from a limited liability company
a distribution of any asset in kind to the extent that the percent- age of the
asset distributed to the member exceeds the percentage which
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the member’s interest in the limited liability company is of all of the
interests in the limited liability company.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 44 to
« 3629. 48.
Westlaw Topic No. 101.

§ 241. Status of member and distribution

At the time a member becomes entitled to receive a distribution, the member
has the status of and is entitled to all remedies available to a creditor of the
limited Liability company with respect to the distribution.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 44 to
¢ 3629. 48.
Westlaw Topic No. 101.

ARTICLE 6
MEMBER’S DISSOCIATION

§ 242. Member’s power to dissociate —Wrongful dissociation

A. Unless the operating agreement specifically permits in writing the power
to withdraw voluntarily, a member may not withdraw at any time. If the
operating agreement specifically provides in writing the power to withdraw
voluntarily, but the withdrawal occurs as a result of wrongful conduct of the
member, a member’s voluntary withdrawal shall constitute a breach of the
operating agreement and the limited liability company may recover from the
withdrawing member damages, including the reasonable cost of replacing the
services that the withdrawn member was obligated to perform. The limited
liability company may offset its damages against the amount otherwise distribu-
table to the member, in addition to pursuing any remedies provided for in the
operating agreement or otherwise available under applicable law. The limited
liability company shall not, however, be entitled to any equitable remedy that
would prevent a member from exercising the power to withdraw if such power is
permitted in the operating agreement.

B. If a member who is an individual dies or a court of competent jurisdic- tion
adjudges the member to be incompetent to manage the member’s person or
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property, the member’s executor, administrator, guardian, conservator, or other
legal representative shall have all of the rights of an assignee of the member’s
interest.
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C. The operating agreement may provide for the expulsion of a member, with
or without cause, which shall include reasonable provision for the distrib- utable
interest.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 25 to
« 3635. 30.
Westlaw Topic No. 101.

ARTICLE 7

WINDING UP LIMITED LIABILITY COMPANY’S BUSINESS

§ 243. Events causing dissolution and winding up of limited liability com-
pany’s business

A. A limited lLiability company is dissolved and its affairs shall be wound up

upon the earlier of:
1. the occurrence of the latest date on which the limited liability company
is to dissolve set forth in the articles of organization;
2. the occurrence of events specified in writing in the operating agree-
ment;
3. the written consent of all of the members; or
4. entry of a decree of judicial dissolution under subsection (B).

B. On application by or for a member, the District Court of Cherokee Nation
may decree dissolution of a limited liability company whenever it is not
reasonably practicable to carry on the business in conformity with the articles of
organization or operating agreement.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations
« 3657.
Westlaw Topic No. 101.

§ 244. Winding up limited liability company
Except as otherwise provided in the articles of organization or operating
agreement, the business or affairs of the limited liability company may be wound
up in one of the following ways:
1. by the managers, or
2. if one or more of the members or managers have engaged in conduct that
casts reasonable doubt on their ability to wind up the business or affairs of
the limited liability company, or upon other cause shown, by the District
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Court on application of any member, his legal representative, or assignee.
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History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations
« 3657.
Westlaw Topic No. 101.

§ 245. Right to wind up limited liability company’s business

A. After dissolution, a member who has not wrongfully dissociated may
participate in winding up a limited liability company’s business, but on applica-
tion of any member, member’s legal representative, or transferee, the District
Court of Cherokee Nation, for good cause shown, may order judicial supervi- sion
of the winding up.

B. Alegal representative of the last surviving member may wind up a limited
liability business.

C. A person winding up a limited liability company’s business may preserve
the company’s business or property as a going concern for a reasonable time,
prosecute and defend actions and proceedings, whether civil, criminal, or
administrative, settle and close the company’s business, dispose of and transfer
the company’s property, discharge the company’s liabilities, distribute the assets
of the company pursuant to 18 CNCA § 248, settle disputes by mediation or
arbitration, and perform other necessary acts.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations
« 3657.

Westlaw Topic No. 101.

§ 246. Member’s or manager’s power and liability as agent after dissolution

A. A limited liability company is bound by a member’s or manager’s act after
dissolution that:

1. 1is appropriate for winding up the limited liability company’s affairs or
completing transactions unfinished at dissolution;

2. would have bound the limited liability company had it not been dissolved,
if the other party to the transaction did not have notice of the dissolution.

B. A member or manager who, with knowledge of the dissolution, subjects a
limited liability company to liability by an act that is not appropriate for winding
up the company’s business is liable to the company for any damage caused to the
company arising from the liability.

History
Source. LA 32-04, eff. July 16, 2004.
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Library References

Corporations and Business Organizations
« 3661(1).
Westlaw Topic No. 101.

§ 247. Article of dissolution

A. At any time after dissolution and winding up, a limited liability company
may terminate its existence by filing with the Office of the Principal Chief articles
of dissolution stating:

1. the name of the limited liability company;

2. the date of filing of its articles of organization;

3. the reason for filing the articles of dissolution;

4. the effective date of the articles of dissolution, if they are not to be
effective upon the filing; and

5. any other information the members or managers filing the certificate
determine.

B. The existence of a limited liability company is terminated upon the filing
of the articles of dissolution, or upon a later effective date, if specified in the
articles of dissolution.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations
« 3657.
Westlaw Topic No. 101.

§ 248. Article of dissolution

Upon the winding up of a limited liability company, the assets shall be
distributed as follows:

1. Payment, or adequate provision for payment, shall be made to credi- tors,
including to the extent permitted by law, members who are creditors, in
satisfaction of liabilities of the limited liability company;

2. Except as provided in writing in the articles of organization or operat-
ing agreement, to members or former members in satisfaction of liabilities
for distributions under 18 CNCA § 239; and

3. Except as provided in writing in the articles of organization or operat-
ing agreement, to members and former members first for the return of their
contributions and second respecting their membership interests, in
proportions in which the members share in distributions.

History
Source. LA 32-04, eff. July 16, 2004.

Library References
Corporations and Business Organizations
« 3657.
Westlaw Topic No. 101.
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ARTICLE 8
CONVERSION AND MERGERS

§ 249. Merger or consolidation

A. Pursuant to an agreement of merger or consolidation, a domestic limited
liability company may merge or consolidate with or into one or more domestic or
foreign limited liability companies or other business entities. As used in this
section, “business entity” means a domestic or foreign corporation, a business
trust, a common law trust, or an unincorporated business including a partner-
ship, whether general or limited.

B. Unless otherwise provided in the articles of organization or the operating
agreement, a merger or consolidation shall be approved by each domestic limited
liability company which is to merge or consolidate by a majority of the members
or, if there is more than one class or group of members, then by a majority of each
class or group. Notwithstanding prior approval, an agreement of merger or
consolidation may be terminated or amended pursuant to a provision for such
termination or amendment contained in the agreement of merger or
consolidation.

C. If a domestic limited liability company is merging or consolidating
pursuant to this section, the domestic limited liability company or other business
entity surviving or resulting in or from the merger or consolidation shall file
articles of merger or consolidation with the Office of the Principal Chief. The
articles of merger or consolidation shall state:

1. The name and jurisdiction of formation or organization of each of the
limited liability companies or other business entities which are to merge or
consolidate;

2. That an agreement of merger or consolidation has been approved and
executed by each of the domestic limited liability companies or other business
entities which is to merge or consolidate;

3. The name of the surviving or resulting domestic limited liability compa-
ny or other business entity;

4. The future effective date or time, which shall be a date or time certain,
of the merger or consolidation if it is not to be effective upon the filing of the
articles of merger or consolidation;

5. That the agreement of merger or consolidation is on file at a place of
business of the surviving or resulting domestic limited liability company or
other business entity, and shall state the address thereof;

6. That a copy of the agreement of merger or consolidation shall be
furnished by the surviving or resulting domestic limited liability company or
other business entity, upon request and without cost, to any member of any
domestic limited liability company or any person holding an interest in any
other business entity which is to merge or consolidate;

7. In the case of a merger, any amendments or changes in the articles of

organization of the surviving domestic limited liability company that are to
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649



LIMITED LIABILITY COMPANY ACT 18 CNCA §249

8. In the case of a consolidation, that the articles of organization of the
resulting domestic limited liability company shall be as set forth in an
attachment to the articles of consolidation; and

9. If the surviving or resulting entity is not a domestic limited liability
company or business entity formed or organized pursuant to the laws of
Cherokee Nation, a statement that the surviving or resulting other business
entity agrees to be served with process in Cherokee Nation in any action,
suit, or proceeding for the enforcement of any obligation of any domestic
limited liability company which is to merge or consolidate; irrevocably
appoints the Office of the Principal Chief as its agent to accept service of
process in any action, suit, or proceeding; and specifies the address to which
process shall be mailed to the entity by the Office of the Principal Chief.

D. A merger or consolidation shall be effective upon the filing with the Office
of the Principal Chief of articles of merger or consolidation, unless a future
effective date or time is provided in the articles of merger or consolida- tion.

E. Articles of merger or consolidation shall act as articles of dissolution for a

domestic limited liability company which is not the surviving or resulting entity
in the merger or consolidation.
Once any merger or consolidation is effective pursuant to this section, for all
purposes of the laws of Cherokee Nation, all of the rights, privileges, and powers
of each of the domestic limited liability companies and other business entities
that have merged or consolidated and all property, real, personal and mixed, and
all debts due to each domestic limited liability company or other business entity,
as well as all other things and causes of action belonging to each domestic limited
liability company or other business entity shall be vested in the surviving or
resulting domestic limited liability company or other business entity. and shall
thereafter be the property of the surviving or resulting domestic limited liability
company or other business entity as they were of each domestic limited liability
company or other business entity that has merged or consolidated, and the title
to any real property vested by deed or otherwise, under the laws of Cherokee
Nation, in any domestic limited liability company or other business entity shall
not revert or be in any way impaired by reason of this section, but all rights of
creditors and all liens upon any property of each domestic limited liability
company or other business entity shall be preserved unimpaired. All debts,
liabilities and duties of each domestic limited liability company or other business
entity that has merged or consolidated shall thereaf- ter attach to the surviving
or resulting domestic limited liability company or other business entity, and may
be enforced against the surviving or resulting limited liability company or other
entity to the same extent as if the debts, liabilities and duties had been incurred
or contracted by the surviving or resulting limited liability company or other
entity. Unless otherwise agreed, a merger or consolidation of a domestic limited
liability company, including a domestic limited liability company which is not the
surviving or resulting entity in the merger or consolidation, shall not require the
domestic limited liability company to wind up its affairs pursuant to 18 CNCA §
243 or pay its liabilities and distribute its assets pursuant to 18 CNCA § 248.
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History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 57 to
« 3656. 60, 74 to 80.
Westlaw Topic No. 101.

§ 250. Conversion of certain entities to a limited liability company

A. As used in this section, the term “other entity” means a corporation,
statutory trust, business trust, real estate investment trust, common law trust,
other unincorporated business or entity (including a partnership, whether
general or limited), or foreign limited liability company.

B. Any other entity may convert to a domestic limited liability company by
complying with subsection (H) of this section and filing with the Office of the
Principal Chief in accordance with 18 CNCA § 217 articles of conversion to a
limited liability company that have been executed in accordance with 18 CNCA
§ 216, to which shall be attached articles of organization that comply with 18
CNCA §§ 206 and 214 and have been executed by one or more authorized persons
in accordance with 18 CNCA § 216.

C. The articles of conversion to a limited liability company shall state:
1. The date on which the other entity was first formed;
2. The name of the other entity immediately prior to the filing of the
articles of conversion to limited liability company; and
3. The name of the limited liability company as set forth in its articles of
organization filed in accordance with subsection (B) of this section.

D. TUpon the filing in the Office of the Principal Chief of the articles of
conversion to a limited liability company and the articles of organization, the
other entity shall be converted into a domestic limited liability company and the
limited liability company shall thereafter be subject to all of the provisions of this
Act, except that notwithstanding 18 CNCA § 213, the existence of the limited
liability company shall be deemed to have commenced on the date the other entity
was formed.

E. The conversion of any other entity into a domestic limited liability
company shall not be deemed to affect any obligations or liabilities of the other
entity incurred prior to its conversion to a domestic limited liability company or
the personal liability of any person incurred prior to such conversion.

F. When any conversion shall have become effective under this section, for all
purposes of the laws of the Cherokee Nation, all of the rights, privileges and
powers of the other entity that has converted, and all property, real, personal and
mixed, and all debts due to such other entity, as well as all other things and
causes of action belonging to such other entity, shall be vested in the domestic
limited liability company and shall thereafter be the property of the domestic
limited liability company as they were of the other entity that has converted, and
the title to any real property vested by deed or otherwise in such other entity shall
not revert or be in any way impaired by reason of this Act, but all rights of
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creditors and all liens upon any property of such other entity shall be preserved
unimpaired, and all debts, liabilities and duties of the other entity
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that has converted shall thenceforth attach to the domestic limited liability
company and may be enforced against it to the same extent as if the debts,
liabilities and duties had been incurred or contracted by it.

G. Unless otherwise agreed or otherwise provided by any laws of the
Cherokee Nation applicable to the converting other entity, the converting other
entity shall not be required to wind up its affairs or pay its liabilities and
distribute its assets, and the conversion shall not be deemed to constitute a
dissolution of such other entity and shall constitute a continuation of the
existence of the converting other entity in the form of a domestic limited liability
company. When an other entity has been converted to a limited liability company
pursuant to this section, the limited liability company shall, for all purposes of
the laws of the Cherokee Nation, be deemed to be the same entity as the
converting other entity.

H. Prior to filing the articles of conversion of an other entity to a limited
liability company with the Office of the Principal Chief, the conversion shall be
approved in the manner provided for by the document, instrument, agreement or
other writing, as the case may be, governing the internal affairs of the other entity
and the conduct of its business or by applicable law, as appropriate, and an
operating agreement shall be approved by the same authorization required to
approve the conversion.

I. The converting other entity should give written notice of the conversion to
the jurisdiction in which the converting other entity was formed, provided,
however, the failure to give such written notice shall not affect the other entity’s
conversion into a domestic limited liability company.

History

Source. LA 32-04, eff. July 16, 2004.
Amended. LA 28-13, eff. November 14, 2013.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 57 to
« 3656. 60, 74 to 80.
Westlaw Topic No. 101.

§ 251. Approval of conversion of a limited liability company

A domestic limited liability company may convert to a corporation. partner-
ship, whether general or limited, business trust, common law trust or other
unincorporated association organized, formed or created under the laws of
Cherokee Nation. upon the authorization of such conversion in accordance with
this section. If the operating agreement specifies the manner of authoriz- ing a
conversion of the limited liability company, the conversion shall be authorized as
specified in the operating agreement. If the operating agreement does not specify
the manner of authorizing a conversion of the limited liability company and does
not prohibit a conversion of the limited liability company, the conversion shall be
authorized in the same manner as is specified in the operating agreement for
authorizing a merger or consolidation that involves the limited liability company
as a constituent party to a merger or consolidation. If the operating agreement

does not specify the manner of authorizing a conver- sion of the limited liability
653
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the limited liability company as a constituent party and does not prohibit a
conversion of the limited liability company, the conversion shall be authorized by
the approval by the members or, if there is more than one (1) class or group of
members, then by each class or group of members, in either case, by members
who own more than fifty percent (50%) of the then current percent- age or other
interest in the profits of the domestic limited liability company owned by all of
the members or by the members in each class or group, as appropriate.
Notwithstanding the foregoing, in addition to any other authoriza- tion required
by this section, if the entity into which the limited liability company is to convert
does not afford all of its interest holders protection against personal liability for
the debts of the entity, the conversion must be authorized by any and all
members who would be exposed to personal liability.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 57 to
« 3656. 60, 74 to 80.
Westlaw Topic No. 101.

ARTICLE 9
FOREIGN LIMITED LIABILITY COMPANIES

§ 252. Law governing foreign limited liability companies

A. The laws of the state or other jurisdiction under which a foreign limited
Liability company is organized shall govern its organization and internal affairs
and the liability of its managers and members.

B. A foreign limited liability company may not be denied a certificate of
authority by reason of any difference between the laws of another jurisdiction
under which the foreign company is organized and the laws of Cherokee Nation.

C. A certificate of authority does not authorize a foreign limited liability

company to engage in any business or exercise any power that a limited liability
company may not engage in or exercise in Cherokee Nation.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 81 to
« 3665. 83.
Westlaw Topic No. 101.

§ 253. Application for certificate of authority

A. Before transacting business in Cherokee Nation, a foreign limited liability
company shall apply for a certificate of authority to transact business in Cherokee
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Nation by delivering an application to the Office of the Principal Chief for filing.
The application must set forth:
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1. the name of the foreign limited liability company or, if its name is
unavailable for use in Cherokee Nation, a name that satisfies the require-
ments of 18 CNCA § 206;

2. the name of the state or country under whose law it is organized;

3. the street address of its principal office;

4. the address of its initial principal office in Cherokee Nation;

5. the name and street address of its initial resident agent for service of
process in Cherokee Nation; and

6. such additional information as may be necessary or appropriate in order
to enable the Office of the Principal Chief to determine whether such limited
liability company is entitled to transact business in Cherokee Nation.

B. A foreign limited liability company shall deliver with the completed
application a certificate of existence or a record of similar import authenticated
by the secretary of state or other official having custody of company records in the
state, Indian tribe, country or other jurisdiction under whose law it is organized.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 81 to
« 3665. 83.
Westlaw Topic No. 101.

§ 254. Activities that do not constitute transacting business in Cherokee
Nation
A. Activities of a foreign limited liability company that do not constitute
transacting business in Cherokee Nation within the meaning of this article
include:
1. maintaining, defending, or settling an action or proceeding;
2. holding meetings of its members or managers or carrying on any other
activities concerning its internal affairs;
3. maintaining bank accounts;
4. maintaining offices or agencies for the transfer, exchange, and registra-
tion of the foreign limited liability company’s own securities or maintaining
trustees or depositories with respect to those securities;
5. selling through independent contractors;
6. soliciting or obtaining orders, whether by mail or through employees or
agents or otherwise, if the orders require acceptance outside Cherokee
Nation before they become contracts;
7. creating or acquiring indebtedness, mortgages, or security interests in
real or personal property;
8. securing or collecting debts or enforcing mortgages or other security
interests in property securing the debts, and holding, protecting, and
maintaining property so acquired;
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9. holding, protecting, renting, maintaining and operating real or person-
al property in Cherokee Nation so acquired;

10. selling or transferring title to property in Cherokee Nation to any
person;

11. conducting an isolated transaction that is completed within thirty (30)
days and is not one in the course of repeated transactions of a like manner;
and

12. transacting business with Cherokee Nation.

B. For purposes of this article, the ownership in Cherokee Nation of income-
producing real property or tangible personal property, other than property
excluded under subsection (A), constitutes transacting business in Cherokee
Nation.

C. This section does not apply in determining the contacts or activities that
may subject a foreign limited liability company to service of process, taxation, or
regulation under any other law of Cherokee Nation or under federal law.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 81 to
« 3665. 83.
Westlaw Topic No. 101.

§ 255. Issuance of certificate of authority

Unless the Office of the Principal Chief determines that an application for a
certificate of authority fails to comply as to form with the filing requirements of
this chapter, the Office of the Principal Chief, upon payment of all filing fees,
shall file the application and send a receipt for it and the fees to the limited
liability company or its representative.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 81 to
¢ 3665. 83.
Westlaw Topic No. 101.

§ 256. Name of foreign limited liability company

If the name of a foreign limited liability company does not satisfy the
requirements of 18 CNCA § 206, the company, to obtain or maintain a certificate
of authority to transact business in Cherokee Nation, must use a fictitious name
to transact business in Cherokee Nation if its real name is unavailable and it

delivers to the Office of the Principal Chief for filing a copy of the resolution of
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its managers, in the case of a manager-managed company, or of its members, in
the case of a member-managed company, adopting the fictitious name.
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History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 81 to
« 3665. 83.

Westlaw Topic No. 101.

§ 257. Revocation of certificate of authority

A. A certificate of authority of a foreign limited liability company to transact
business in Cherokee Nation may be revoked by the Office of the Principal Chief
in the manner provided in subsection (B) if:

1. the company fails to:

a. pay any fees, taxes, and penalties owed to Cherokee Nation;

b. deliver its annual certification required under 18 CNCA § 220 to
the Office of the Principal Chief within sixty (60) days after it is due;
c. appoint and maintain an agent for service of process as required by
this article; or

d. file a statement of a change in the name or business address of the
agent as required by this article; or

2. a misrepresentation has been made of any material matter in any
application, report, affidavit, or other record submitted by the company
pursuant to this article.

B. The Office of the Principal Chief may not revoke a certificate of authority
of a foreign limited liability company unless the Office of the Principal Chief sends
the company notice of the revocation, at least sixty (60) days before its effective
date, by a record addressed to its agent for service of process in Cherokee Nation,
or if the company fails to appoint and maintain a proper agent in Cherokee
Nation, addressed to the office required to be maintained by 18 CNCA § 209. The
notice must specify the cause for the revocation of the certificate of authority. The
authority of the company to transact business in Cherokee Nation ceases on the
effective date of the revocation unless the foreign limited liability company cures
the failure before that date.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 81 to
« 3665. 83.
Westlaw Topic No. 101.

§ 258. Cancellation of authority

A foreign limited liability company may cancel its authority to transact
business in Cherokee Nation by filing in the Office of the Principal Chief a
certificate of cancellation. Cancellation does not terminate the authority of the

660



Office of the Principal Chief to accept service of process in the company for claims
for relief arising out of the transaction of business in Cherokee Nation.
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History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 81 to
« 3665. 83.
Westlaw Topic No. 101.

§ 259. Effect of failure to obtain certificate of authority

A. A foreign limited liability company transacting business in Cherokee
Nation may not maintain an action or proceeding in the courts of Cherokee
Nation unless it has a certificate of authority to transact business in Cherokee
Nation.

B. The failure of a foreign limited liability company to have a certificate of
authority to transact business in Cherokee Nation does not impair the validity of
a contract or act of the foreign limited liability company or prevent the foreign
limited liability company from defending an action or proceeding in the courts of
Cherokee Nation.

C. Limitations on personal liability of managers, members, and their assign-
ees arc not waived solely by transacting business in Cherokee Nation without a
certificate of authority.

D. If a foreign limited liability company transacts business in Cherokee
Nation without a certificate of authority, it appoints the Office of the Principal
Chief as its agent for service of process for claims for relief arising out of the
transaction of business in Cherokee Nation.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 81 to
« 3665. 83.
Westlaw Topic No. 101.

§ 260. Action by the Office of the Principal Chief

The Office of the Principal Chief may maintain an action to restrain a foreign
limited liability company from transacting business in Cherokee Nation in
violation of this article.

History
Source. LA 32-04, eff. July 16, 2004.

Library References
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Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 81 to
« 3665. 83.
Westlaw Topic No. 101.
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ARTICLE 10
DERIVATIVE ACTIONS

§ 261. Right of action

A member of a limited liability company may maintain an action in the right of
the company if the members or managers having authority to do so have refused
to commence the action or an effort to cause those members or managers to
commence the action is not likely to succeed.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 1, 61,
« 3648. 65.
Westlaw Topic No. 101.

§ 262. Proper plaintiff

In a derivative action for a limited liability company, the plaintiff must be a
member of the company when the action is commenced; and
1. must have been a member at the time of the transaction of which the
plaintiff complains; or
2. the plaintiff’s status as a member must have devolved upon the plaintiff
by operation of law or pursuant to the terms of the operating agreement from
a person who was a member at the time of the transaction.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 1, 61,
¢ 3648. 65.
Westlaw Topic No. 101.

§ 263. Pleading

In a derivative action for a limited liability company, the complaint must set
forth with particularity the effort of the plaintiff to secure initiation of the action
by a member or manager who would otherwise have the authority to cause the
limited liability company to sue in its own right.

History
Source. LA 32-04, eff. July 16, 2004.

Library References
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Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 1, 61,
¢ 3648 65.
Westlaw Topic No. 101.
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§ 264. Expenses

If a derivative action for a limited liability company is successful, in whole or
in part, or if anything is received by the plaintiff as a result of a judgment,
compromise, or settlement of an action or claim, the Court may award the
plaintiff reasonable expenses, including reasonable attorney fees, and shall direct
the plaintiff to remit to the limited liability company the remainder of the
proceeds received.

History
Source. LA 32-04, eff. July 16, 2004.

Library References

Corporations and Business Organizations C.J.S. Limited Liability Companies §§ 1, 61,
« 3648. 65.
Westlaw Topic No. 101.

ARTICLE 11
GOVERNMENT-OWNED LIMITED LIABILITY COMPANIES

§ 265. Limited liability companies formed by Cherokee Nation

Cherokee Nation or any agency, subdivision or other entity thereof are
authorized to form limited liability companies under this act for the conduct of
business on behalf of Cherokee Nation or any such agency, subdivision or entity.

History
Source. LA 32-04, eff. July 16, 2004.

§ 266. Sovereign immunity of Cherokee Nation wholly-owned limited liabil-
ity companies

A. All limited liability companies which are wholly-owned by Cherokee
Nation, or any agency or subdivision thereof, or any entity which is wholly- owned
by Cherokee Nation or any agency or subdivision thereof, formed pursuant to this
act are hereby expressly cloaked with the mantel of sovereign immunity of
Cherokee Nation to the fullest extent allowed under applicable law.

B. Except as prohibited in the operating agreement, any waiver of sovereign
immunity by a limited liability company wholly-owned by Cherokee Nation, or
any agency or subdivision thereof, or any entity which is wholly-owned by
Cherokee Nation or any agency or subdivision thereof, must be effected by
resolution of the Council and approved by the Principal Chief. Said resolution
shall state the time the waiver is to be in effect, and such effective time shall rule
past any change in the elected Council.

6%ource. LA 32-04, eff. July 16, 2004.



History
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Library References

Indians O235.
Westlaw Topic No. 209.
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CHAPTER 3
CHEROKEE NATION NONPROFIT CORPORATIONS ACT

Section

301. Short title

302. Purpose

303. Definitions

304. Purposes of a nonprofit corporation
305. Incorporators

306. Articles of incorporation

307. Corporate name

308. Corporate capacity and powers
309. Filing of articles

310. Amendment of articles

311. Organizational meeting

312. Disposition of assets

313. General corporate laws applicable

Oklahoma Statutes
Nonprofit corporations, generally, see 18 O.S. § 1001 et seq.

§ 301. Short title
This act shall be known as the Cherokee Nation Nonprofit Corporations Act.

History
Source. LA 2-96, eff. March 11, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 6 to 7, 679, 682.
« 3350.
Westlaw Topic No. 101.

§ 302. Purpose

The purpose of this act is to enable Cherokee Nation to form a nonprofit
corporation and/or non profit corporations for the purpose of performing certain
exclusive functions for the benefit of Cherokee citizens, and enabling such
nonprofit corporations to achieve tax-exempt status pursuant to the Internal
Revenue Code, 26 U.S.C. § 501(c)(3).

History
Source. LA 2-96, eff. March 11, 1996.

United States Code

Exemption from tax on corporations, certain trusts, etc., see 26 U.S.C. § 501.
Library References
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Corporations and Business Organizations C.J.8. Corporations §§ 8 to 13, 89 to 90.

« 3351.
Westlaw Topic No. 101.
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§ 303. Definitions

For the purpose of this chapter, unless the context otherwise requires, the
terms defined in this section shall have the meanings ascribed to them as follows:

1. “Articles” means the original articles of incorporation as amended,
articles of merger, or articles of consolidation and incorporation, as the case
may be.

2. “Bylaws” means the code adopted for the regulation or management of
the internal affairs of the nonprofit corporation, regardless of how desig-
nated.

3. ““Cherokee Nation nonprofit corporation” or ““nonprofit corporation”
means a nonprofit corporation formed by those elected officials of Chero- kee
Nation specified in 18 CNCA § 306 for a tribal purpose not involving
pecuniary gain to its shareholders or members, paying no dividends or other
pecuniary remuneration, directly or indirectly, to its shareholders or
members as such, and having no capital stock.

4. “Directors” means the persons vested with the general management of
the affairs of the nonprofit corporation, regardless of how they are desig-
nated.

5. “Member” means an entity, either corporate or natural, having any
membership or shareholder rights in a nonprofit corporation in accordance
with its articles, bylaws, or both.

6. “Notice” means written notice stating the place, day and hour of the
meeting and in case of a special meeting, the purpose for which the meeting
is called, which shall be delivered not less than ten nor more than fifty days
before the date of the meeting, either personally or by mail, by or at the
direction of the president or the secretary; provided that regular and special
meetings of the board of directors may be held with or without notice as
prescribed in the by-laws. “Waiver of notice” means (1) a written waiver
signed by the person or persons entitled to such notice, whether before or
after the time stated therein, which shall be equivalent to the giving of such
notice; or (2) attendance of a director at a meeting, except where the director
attends a meeting for the express purpose of objecting to the transaction of
any business because the meeting is not lawfully called or convened.

History
Source. LA 2-96, eff. March 11, 1996.

Amended. LA 17-96, eff. September 16, 1996.

§ 304. Purposes of a nonprofit corporation

A nonprofit corporation may be formed under this chapter for exclusive
operations for one or more of the following purposes: charitable, educational,
scientific, literary, or any other purpose allowed for organizations subject to
federal income tax exemptions under 26 U.S.C. § 501(c)(3).

History
Source. LA 2-96, eff. March 11, 1996.
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United States Code

Exemption from tax on corporations, certain trusts, etc., see 26 U.S.C. § 501.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 8 to 13, 53 to 55, 89 to
« 3351, 3373, 3450. 90, 651, 673.
Westlaw Topic No. 101.

§ 305. Incorporators

The Cherokee Nation Principal Chief, Cherokee Nation Deputy Chief and
Chairman or Co-Chairman of the Executive and Finance Committee of the
Council of Cherokee Nation shall serve as the three incorporators of each
Cherokee Nation nonprofit corporation established under this chapter.

History

Source. LA 2-96, eff. March 11, 1996.
Amended. LA 11-96, eff. July 15, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 51, 117 to 119.
« 3372.
Westlaw Topic No. 101.

§ 306. Articles of incorporation

A. Execution and approval. The articles shall be signed by each of the
incorporators and acknowledged by each of them, and shall be approved by
resolution of the Council of Cherokee Nation.

B. Contents. The articles of the nonprofit corporation organized under this
chapter shall state:

1. The name of the nonprofit corporation;
2. The purpose of the nonprofit corporation;

3. That the nonprofit corporation does not afford pecuniary gain, inciden-
tally or otherwise, to its members;

4. 'The period of duration of corporate existence which may be perpetual;

5. The location, by city, town, or other community, and the name of its
registered agent and registered office in the Nation’s jurisdiction;

6. The name and address of each incorporator;

7. The number of directors constituting the first board of directors, the
name and address of each such director, and the tenure in office of the first
directors, provided that the board shall consist of not less than five (5) or not
more than eleven (11) members as may be provided by the by-laws of the
corporation, and provided further that said directors shall be appointed by
the Principal Chief and confirmed by the Council of Cherokee Nation; and

8. Any other provision, consistent with the law of Cherokee Nation for
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regulating the business of the nonprofit corporation or the conduct of the
corporate affairs.
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History
Source. LA 2-96, eff. March 11, 1996.

Amended. LA 17-96, eff. September 16, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 48, 56, 58.
« 3374.
Westlaw Topic No. 101.

§ 307. Corporate name

A nonprofit corporation organized pursuant to this chapter may use any
corporate name authorized by the Principal Chief, provided, that it shall not be
necessary for a nonprofit corporation to use the word “corporation,” “compa- ny,”
“incorporated,” or “limited” or an abbreviation of one of those words in its
corporate name.

History
Source. LA 2-96, eff. March 11, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 134, 136 to 138, 141
« 3382. to 142.
Westlaw Topic No. 101.

§ 308. Corporate capacity and powers

A nonprofit corporation incorporated under this chapter shall have general
corporate capacity, and shall have and possess all of the general powers of a
domestic corporation incorporated under this title.

History
Source. LA 2-96, eff. March 11, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 651, 657, 673.
¢ 3451.
Westlaw Topic No. 101.

§ 309. Filing of articles

The articles of incorporation shall be filed in the Office of the Principal Chief.
If the articles conform to law, the Office of the Principal Chief shall record the
articles and issue and record a certificate of incorporation. The certificate shall
state the name of the nonprofit corporation and the fact and date of incorpo-
ration. Corporate existence shall begin upon the issuance by the Principal Chief
of the certificate of incorporation.
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Source. LA 2-96, eff. March 11, 1996. History

Library References
Corporations and Business Organizations Westlaw Topic No. 101.
« 3374. C.J.S. Corporations §§ 48, 56, 58.
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§ 310. Amendment of articles

A. A corporation established under this chapter may amend its articles of
incorporation from time to time, in any and as many respects as may be desired
including without limitation change of name, change in period of duration and
change to enlarge or diminish its corporate purposes; provided that its articles of
incorporation as amended contain only such provisions as might be lawfully
contained in original articles of incorporation at the time of making such
amendments.

B. Amendments to the articles of incorporation shall be adopted by the
affirmative vote of a majority vote of the Board after notice in accordance with 18
CNCA § 303(6) herein, and shall be approved by Cherokee Nation Council. The
articles of amendment shall be executed in duplicate by the corporation by its
president and its secretary, and verified by one of the officers signing such articles
and shall set forth the name of the corporation, the amendments so adopted the
date of the adoption of the amendments by the board of directors, and the number
of directors voting for and against such amendment respective- ly. A copy of the
Council resolution approving the articles of amendment shall be attached to each
duplicate original.

C. Duplicate originals of the articles of amendment shall be filed in the Office
of the Principal Chief. If the Principal Chief finds the articles of amendment
conform to law, be shall record the articles of amendment and 1issue and record
a certificate of amendment. The certificate of amendment together with the
duplicate original of the articles of amendment affixed thereto, shall be returned
to the corporation or its representative.

D. The articles of incorporation shall be deemed amended upon issuance of
the certificate of amendment by the Principal Chief or on such later date, not
more than thirty (30) days subsequent to the filing thereof with the Principal
Chief, as shall be provided for in the articles of incorporation. No amendment
shall affect any existing causes of action in favor of or against such corporation,
or any pending suit to which such corporation shall be a party, or the existing
rights of persons; and in the event the corporate name shall be changed by
amendment, no suit brought by or against such corporation under its former
name shall abate for that reason.

History
Source. LA 2-96, eff. March 11, 1996.

Amended. LA 17-96, eff. September 16, 1996.
Library References
Corporations and Business Organizations C.J.S. Corporations §§ 48, 56, 58.

« 3374.
Westlaw Topic No. 101.

§ 311. Organizational meeting

After commencement of corporate existence, the first meeting of the board of
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directors shall be held at the call of the incorporators or the directors, after notice,
for the purpose of adopting the initial bylaws, electing officers, perform- ing other
acts in the internal organization of the nonprofit corporation, and for
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such other purposes as shall be stated in the notice of the meeting. Such meeting
shall be held within thirty (30) days after the issuance of a certificate of
incorporation by the Principal Chief. The first meeting of the members shall be
held at the call of an officer or of the initial board of directors, after notice. The
initial bylaws adopted by the board of directors shall remain effective until legally
amended or repealed at a membership meeting duly called for the specific purpose
of amending or repealing the bylaws.

History
Source. LA 2-96, eff. March 11, 1996.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 519 to 523.
¢ 3423.
Westlaw Topic No. 101.

§ 312. Disposition of assets

Notwithstanding any provision of the Nation’s law or in the articles of
incorporation to the contrary, the articles of incorporation of each nonprofit
corporation which is an exempt charitable, literary, educational, or scientific
organization as described in 26 U.S.C. § 501(c)(3), as amended, shall be
conclusively deemed to contain the following provisions: Upon the dissolution of
the nonprofit corporation, the board of directors shall, after paying or making
provision for the payment of all of the liabilities of the nonprofit corporation,
dispose of all of the assets of the nonprofit corporation exclusively for the purposes
of the nonprofit corporation in such manner, or to such organization or
organizations organized and operated exclusively for charita- ble, educational,
literary or scientific purposes as shall at the time qualify as an exempt
organization or organizations under 26 U.S.C. § 501(c)(3), as amended, or the
corresponding provision of any future United States Internal Revenue law, as the
board of trustees shall determine. Any such assets not to disposed of shall be
disposed of by the courts of Cherokee Nation, exclusively for such purposes or to
such organization or organizations, as said court shall deter- mine, which are
organized and operated exclusively for such purposes.

History
Source. LA 2-96, eff. March 11, 1996.

United States Code

Exemption from tax on corporations, certain trusts, etc., see 26 U.S.C. § 501.

Library References

Corporations and Business Organizations C.J.S. Corporations §§ 950 to 951, 954, 956
¢ 3484, to 957.
Westlaw Topic No. 101.

§ 313. General corporate laws applicable

The provisions of this title shall generally apply to nonprofit corporations
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organized pursuant to this chapter except where a different rule is provided in
this chapter. Provided, that nonprofit corporations formed exclusively for
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Exemption from tax on corporations, certain trusts, etc., see 26 U.S.C. §
501.

404. Ownership of certain Cherokee Nation business entities

§ 401. Short title
This act shall be known and may be cited as the Jobs Growth Act of 2005.

History
Source. LA 37-05, eff. December 18, 2005.

§ 402. Purpose

The purpose of this act is to implement a more effective business structure and
efficient process for:
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1. Maintaining and improving supervision and control over the Nation’s
business operations;

2. Improving accountability and consolidated financial reporting to the
Nation by the entities conducting business operations;

3. Streamlining the business infrastructure and decision-making process-
es;

4. Preserving and enhancing profits and cash flow available for redistrib-
ution and investment according to the Nation’s priorities;

5. Providing strategic planning, support for direction setting and coordi-
nation of business activities between the Nation and the businesses it owns,
as well as among the business entities themselves;

6. Serving as the primary point for guiding overall implementation of
economic development and business development strategy for the Nation;
7. Enhancing leveraging of resources and debt, and providing a disci- plined
process for funding expansion and diversification of the Nation’s business
interests;

8. Providing a more transparent view of allocation of resources for business
development;

9. Increasing accountability to Cherokee Nation, the shareholder of the
business entities.

This act constitutes a thoughtful, deliberate investment for the future of
Cherokee citizens by providing for sustainable jobs, and making future business
investment in a comprehensive manner to economic development, health,
community services, education, language and culture and infrastructure. In so
doing, the Nation advances its long-term vision of responsible economic devel-
opment, self-sufficiency for the government and its citizens, and a strong, tribal
government.
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History
Source. LA 37-05, eff. December 18, 2005.

§ 403. Definitions
For the purposes of this act:

1. “Parent company’’ means a company that owns a majority of the
shares in another company or companies.

2. “‘Subsidiary”” means a company owned by another company. If a
subsidiary is wholly owned, all its stock is held by the parent company.

History

Source. LA 37-05, eff. December 18, 2005.
Amended. LA 23-12, eff. August 23, 2012.

§ 404. Ownership of certain Cherokee Nation business entities

A. Jobs growth.

1. Assignment of ownership. The Principal Chief, or designee, shall be
authorized to execute the necessary documents to transfer ownership of
Cherokee Nation Enterprises, Inc. (CNE), Cherokee Nation Industries, Inc.
(CNI), Cherokee Nation Distributors (CND), and any subsidiaries of the
listed entities to Cherokee Nation Businesses, Inc. (CNB), a corporation
wholly-owned by Cherokee Nation, as the parent company of the listed
entities.

2. Parent company ownership. The Nation shall be the sole owner of the
parent company for all purposes, including all assets and goodwill, and no
interest in CNB shall be held at any time by any other party.

For the purposes of this act, any business corporation, or entity wholly-
owned by Cherokee Nation, or in which Cherokee Nation owns a majority
interest, the entity which shall represent the shareholder and vote any and
all shares of stock or interest shall be the Principal Chief and the Cherokee
Nation Council. It will take two-thirds (2/3) majority of the Council to take
any action pursuant to this section. The Council and the Principal Chief shall
adopt procedures to effectuate the provisions of this section.

3. CNB purpose. The purpose of CNB shall be to:

1. engage in all lawful activities, and to facilitate and promote the
Nation’s economic development through strategic planning, self-suffi-
ciency, and a strong tribal government;

ii. preserve and enhance profits and cash flow available for redistrib-
ution and investment, consistent with the policy direction of Cherokee
Nation;

1i. establish procedures to evaluate and approve allocation of capital to
new business ventures and opportunities, and expansion of existing
businesses;

iv. provide the necessary debt, subject to Council approval, or equity

capital to pursue such business ventures and opportunities, and meet
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the long term capital requirements of new, as well as existing, busi-
nesses.
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4. CNB Board of Directors. The CNB Board of Directors shall be com- prised
of no more than seventeen (17) members and shall, upon the dissolution of
the CNE and CNI boards, be comprised of the then-current CNB directors
and the former members of the dissolved CNE and CNI boards. Other
subsidiaries may have directors as allowed by Cherokee law. Provided that,
effective upon enactment of this act, the seats shall be assigned as follows:

Seat 1, a term expiring 9/30/14, currently held by Mike Watkins
Seat 2, a term expiring 9/30/14, currently held by Tommy Sue Wright
Seat 3, a term expiring 9/30/14, currently held by Rex Earl Starr
Seat 4, a term expiring 9/30/14, currently held by Bob Berry

Seat 5, a term expiring 9/30/14, currently held by Brent Taylor
Seat 6, a term expiring 9/30/14, currently held by Sam Hart

Seat 7, a term expiring 9/30/14, currently held by Gary Cooper
Seat 8, a term expiring 9/30/14, currently held by Jerry Holderby
Seat 9, a term expiring 9/30/14, currently held by Rick Doherty
Seat 10, a term expiring 9/30/14, currently held by Deacon Turner
Seat 11, a term expiring 9/30/11, currently held by David Ballew
Seat 12, currently an open seat

Seat 13, currently an open seat

Seat 14, currently an open seat

Seat 15, currently an open seat

Seat 16, currently an open seat

Seat 17, currently an open seat

5. Capital investments. The CNB Board of Directors shall establish appro-
priate policies for capital maintenance and investments based upon individ-
ual subsidiary business needs. Provided, that Cherokee Nation Enterprises
shall retain minimum capital for expansions from net income in the amounts
equal to forty percent (40%) of net income for fiscal years 2006 through 2008.
6. Business operations. All business operations shall be conducted directly
by each subsidiary in its own name.

7. Advisory Board Members. Legislative Act 35-02 establishing Advisory
Board Members for each business entity in which the Nation is a majority
shareholder is referenced and hereby reaffirmed. Advisory Board members
provide oversight of the Council for ongoing advice and notice of business
activities.

8. Dividends not affected. Dividends required or otherwise authorized by
LA 16-96, as amended, remain unchanged by this act.

9. Authority. CNB shall have all powers of corporations as provided by LA
16-96, as amended.

B. Acquisitions.

1. Real estate acquisitions. CNB shall be subject to Legislative Act 4-04, as
amended, which requires that all real estate acquisitions by corporations in
which the Nation is a majority shareholder, greater than Six Million
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Dollars ($6,000,000.00) in the aggregate annually be approved by the Council
of Cherokee Nation.

2. Notice to Council. Notice for business acquisitions shall be provided to
the Council of Cherokee Nation, prior to notification to the public or to
members of the press. Such notification will include, but not be limited to,
notice in writing or presentation to special and regular committee meet- ings.

Source. LA 37-05, eff. December 18, 2005.
Amended. LA 11-10, eff. April 22, 2010.
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History
Source. LA 16-96, eff. July 15, 1996.
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